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TOPICAL INDEX 


~ 


From January to June, 1921, inclusive. 


I. Control and Regulation in General. 


$1. RIGHT TO INSURE IN GENERAL. 


Application for reinstatement and contemporaneous note together constituted 
contract — agreement in reinstatement contract concerning suicide re- 
solved against insurer. Missouri State Life Ins. Co, v. Hearne (Tex.) 


§ 2. WHAT CONSTITUTES INSURANCE. 
“Fire insurance policy” is contract of indemnity whereby assurer indemni- 


fies assured against certain loss on account of his interest in property 
if destroyed by fire. Ford v. Street (Va.) 


§ 3. POWER TO CONTROL AND REGULATE. 


Application for reinstatement and contemporaneous note together constituted 
contract — agreement in reinstatement contract concerning suicide re- 
solved against insurer. Miseouri State Life Ins. Co, v. Hearne (Tex.) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 


Statute which requires foreign insurance company to do business paeleas 
local agents is valid legislation. Ferguson v. Tuttle. (N. J.) .. 


§ 7. LICENSE FEES AND TAXTS, 


Mutual life company was liable to pay license fees on interest due from 
borrowing policy holders put not paid to it in cash—payment of taxes 
on funds to pay policies does no affect duty to pay taxes on income 
from loans. Northwestern Mut. Life Ins. Co, v. State (Wis.)... 


§ §%& RESOURCES AND SECURITIES. 


Accommodation note, given to indemnity company to be put up with com- 
missioner of insurance as part of security required by statute, for benefit 
of policy holders, cannot be surrendered until last of policy holders for 
whom it was put up its shown to be satisfied in full. Van Gilder v. 
Parker (Colod.) wccccccccccccccvcccersccsceseces 


§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR 
AGENTS. 


§ 16. —— WHAT CONSTITUTES DOING BUSINESS. 
(2) Necessity of delivery. 
Foreign corporation which solicited insurance and delivered policy is doing 
business within state so as to be subject to code requinng all companies 


doing business within state to attach copy of application to policies 
issued. Dixon v. Northwestern Nat. Life Ins. Co. (Iowa) 


§ 17. —— APPLICATION OF LOCAL LAWS. 


Foreign companies are bonud by same rules and limitations as prescribed 
for domestic companies or associates engaged in like business. Dixon v. 
Northwestern Nat. Life Ins. Co. 

Right of society to enforce increased rates does not involve federal question. 
Meyer v Supreme Lodge, K. P. (Neb.) 


§ 19. RETALIATORY LEGISLATION. 


License fees from foreign companies held “retaliatory” and not reciprocal and 
hence must be strictly construed and not applied to case that does not 
plainly fall within its letter — Amendment of New York statute does not 
authorize New York Wife insurance company to recover taxes exacted 
by retaliatory Illinois statute. Metropolitan Life Ins, Co. v. 


§ 20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR 
TAXES. 


q1.) 
Court could take judicial notice of filing of clauses for standard form of 
fire policy. Aldrich v. Great American Ins. Co., N. Y. (N. 
§ 21. LOCAL FUNDS AND SECURITIES. 


Contract of liability reinsurance held prohibited where deposit was not made. 
State ex rel. European Acc. Ins. Co. v. Tomlinson (Ohio) 
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§ 22. APPOINTMENT AND REGULATION OF LOCAL AGENTS. 


Foreign company licensed to do general casualty and bonding business. dis- 
covered to have made such contracts for liability reinsurance, their li- 
cense becomes subject to cancellation by state.—-Superintendent ‘of in- 
surance held to have authority to revoke license of foreign ae 
State ex rel. European Ace, Ins. Co, v. Tomlinson (Ohio) 


§ 23. REPORTS AND SUPERVISION AND CONDUCT OF BUSINESS. 


Foreign insurance companies voluntarily choosing to do business within state 
must submit to such conditions and restictions as Legislature may see 
fit to impose. Dixon v. Northwestern Nat. Life Ins. Co, (Iowa) 


§ 24. EFFECT OF NONCOMPLIANCE WITH LAW. 

Statute held not applicable to. policy issued and delivered in another state 
Kansas City Life Ins. Co. v. Elmore (Tex.) 

Statutes prohibiting foreign corporations without permit to do business in 
state from maintaining suit in any court in state are not applicable 
to insurance company. Peerless Fire Ins. Co. v. Barcus (Tex.) 


II. Insurance Companies. 


(A) STOCK COMPANIES, 
§ 41, INSOLVENCY AND DISSOLUTIQN. 


§ 43. RIGHTS OF POLICY HOLDERS ON INSOLVENCY. 


In adjusting claims of policy holders, those who had discontinued payment 
of premiums when company ceased to function or thereafter and did not 
obtain reinsurance in another company because of physical condition or 
otherwise, should be reinstated and protected ‘to extent of their inter- 
ests — If reputable company is willing to reinsure as a class the policy 
holders of a dissolved company, the court which appointed the receiver 
should approve such reinsurance. Hartmann v. Masters (D. C.) 


§ 46. REORGANIZATION, 


Court properly refused to authorize reorganization where control was equal- 
ly divided between factions -—— Powers of attorney given by policy hold- 
ers to organizers pending receivership not recognized. Hartmann v. Mas- 
ters (D. C.) 


§ 560. ——- ASSETS AND RECEIVERS. 


Receiver of indemnity company may sue On accommodation note ene 
with state as security. Van Gilder v. Parker (Colo.).........+. 

Officers of company have no authority to transfer assets to. another *with- 
out consent of company and its stockholders. Hartmann v. Masters 
(D. 


(B) MUTUAL COMPANIES. 


§ 54. CONSTITUTIONS AND BY LAWS. 


In application for automobile theft policy, provision that applicant agrees 
to be governed by by-laws now in force or hereafter made by associa- 
tion does not authorize essential changes ‘in contract obligations. John- 
son v. Home Mut. Ins. Ass’n (Ia.) 


§ 55. MEMBERS. 


Where by-laws of mutual company required member to be given second no- 
tice by mail of delinauency in assessment, member in default was en- 
titled to vote, where it did not appear that second notice had been 
given. State ex re!. Hemmy v. Miller. State ex rel. Pautsch v. Linde- 
mann (Wis.) 

Under circumstances as stated, where policy” was accepted, held that defend- 
ant became member of assessment company. Providence Mining Co. v. 
Hind (Ky.) 


§ 56. OFFICERS. 


Where articles of incorporation of mutual company declared that each offi- 
cer should reside at home office, while other sections declared that each 
director shou!d be bona fide resident of state, one not residing at place 
of home office is ineligible to be officer. State ex. rel. Hemmy v. Miller. 
State ex rel. Pautsch v. Lindemann (Wis.) 


§. 61. INSOLVENCY AND DISSOLUTION. 
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§ 71. —— ASSESSMENTS BY RECEIVERS. 


(1.) Liability to assessment. 


Under circumstances as stated, where policy was accepted, held that defend- 
ant became member of assessment company. Providence Mining Co. v. 
Hind (Ky.) 

(4.) Enforcement of assessment. 

In action by receiver of assessment insurance company to enforce assess- 
ment, evidence held insufficient to show that policies obtained by de- 
fendant were obtained through misunderstanding and misrepresenta- 
tion. Providence Mining Co. v. Hind. (Ky.) 


MII, Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 


Contract appointing agent was not void because signed only by vice presi- 
dent. Rubottom v. Pioneer Life Ins. Co of America (Mo.) 


§ 75. IMPLIED AGENCY. 


Apparent authority is not actual authority; “implied authority” is actual 
authority circumstantially proved and is authority the principal intend- 
ed his agent to possess. Koivisto v. Bankers’ & Merchants’ Fire Ins. 
Co. (Minn.) 


§ 76. EVIDENCE AS TO AGENCY. 


Evidence held to sustain finding that person was agent of company. Amer. 
Nat'l Ins. Co. Vv: Allen (Tex.) .... oeesceeese 


§ 78. SCOPE AND EXTENT OF AGENCY. 


Powers of local agent are prima facie coextensive with business intrusted 
to his care; powers specifically granted to him carry with them by im- 
plication such other and incidental powers as are directly appropriate 
to specific powers granted. Koivisto v. Bankers’ & Merchants’ Fire Ins. 
Co. (Minn.) 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 


§ 83 LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1.) In general, 


Soliciting agent’s bond held not to cover moneys advanvced to him for liv- 
ing expenses—Soliciting agent’s contract held not to impose liability 
on his sureties for moneys advanced to him for living expenses. Utter 
v. Leach v_ (Mich.) 


§ 84. COMPENSATION OF AGENT. 
(6.) 

Petition to recover agent’s commission after merger held to state cause of 
action on contract obligation assumed by defendant — In action for 
agent’s commission, brought against successor of company with whom 
agent had contract, evidence held to show that insurance in controversy 
was procured through agent's efforts and to entitle him to commission. 
Rubottom v. Pioneer Life Ins. Cq. of America (Mo.) 

Evidence held not to show verbal contract varying contract of broker as to 
commissions. Porterfield v. Amer, Surety Co. 


§ 87 IN GENERAL. 


Statutory provisions held not to prohibit agents from taking notes for pre- 
mium in own name, remitting to company in cash, or from selling such 
notes after delivery of policy. Western Union Life’ Ins. Co. v. Barber, 
State Com’r Ore, (U. 8.) ....c...ee-. ecchoes 


(B) AGENCY FOR APPLICANT OR INSURED. 
§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 


§ 98. IN GENERAL. 


Where agent who was not insurer’s duly authorized agent placed insurance 
on insured’s buildings with other companies, he was agent of insured 
and not of insurer. Sioux City Inv. Co. v. Hartford Fire Ins. Co, (Ia) 


§ 108. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 


Agent may bind himself by parol to procure insurance and if there is breach 
of contract he is Mable in damages—agent’s contract to procure insur- 
ance, to be valid and enforceable, must be mutually binding and sup- 
ported by consideration. Cass v. Lord. Cass v. Amer. Central ‘Ins. 
Co. (Mass.) ocsceee ccc cccccccccccesccceece 
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§ 107 EXTENT AND EXERCISE OF POWERS OF AGENT. 


§ 108. —— IN GENERAL, 
(3) 
Newly discovered evidence as to alteration of certificate held insufficient to 
require new trial. Phillips v. Phillips (Tex.) 
§ 109, REPRESENTATION OF BOTH PARTIES. 


Same person can act as agent of insured and of insurer while officer of bank 
collecting premiums. . Kansas City Life Ins. Co. v, Elmore (Tex.) .... 


$112. RATIFICATION 


Omission to set up futile defense and to attempt to prove it involves no 
lack of reasonable diligence on attorney’s part—attorneys are not liable 
to clients for failure to make use of certain evidence, where after study 
of law on subject, they advise client before action is tried, that they 
will not use such evidence. Utterback-Gleason Co. v. Standard Acc. 
Ins. Co. of Detroit, Mich, (N. Y.) 


§ 113. NOTICE TO AGENT. 


Knowledge of collector’s agency by agent of insured creates estoppel in fa- 
vor of insured. Kansas City Life Ins. Co. v. Elmore (Tex.) .... 


. 


IV. Insurable Interest. 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 


(1). Nature and extent of interest. 

Person has insurable interest if, by destruction of property, he will suffer 
loss whether he has or has not any title to, lien upon, or possession of 
property itself. Banner Laundry Co. v. Great Eastern Casualty Co. 
(Minn. ) 


(5). Mortgagor and mortgagee. 


Mortgagee has interest to extent of mortgage debt — mortgagor has inter- 
est to full value of property after sale and during redemption period. 
Trustees of Schools v. St. Paul F. & M. Ins. Co, (Ill.) 


(6). Vendor and purchaser. 


Contract passes equitable title, throwing risk of loss on vendee and de- 
stroying insurable interest of vendor — if vendor still has lien on such 
property, he has insurable interest. Mahan v. Home Ins. Co. (Mo.) 

Seller of wood not segregated held to have insurable interest in property. 
Nat’l Fire Ins. Co. v. Itasca Lumber Co. Queen Ins. Co. v. Same 
(Minn.) 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 


“Insurable interest” is interest arising from relations of party obtaining in- 
surance, either as creditor of or surety for assured, or from ties of blood 
or marriage, as will justify reasonable expectation of advantage or bene- 
fit from continuance of his life. A®tna Life Ins. Co. v, Kimball (Me.)... 


(3). Brother and sister. 


Brothers who are partners have insurable interest in lives of each other. 
Bonistalli v. Bonistalli (Pa.) ...... oe 


§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


Assignment of policy to present value of policy passes interest of assignor, 
and fact that assignee has no interest in life of insured is not evidence 
that transaction is illegal. .#tna Life Ins, Co, v. Kimball (Me.) 


§ 123. EXTINGUISHMENT OF INTEREST. 


Life policy is not one of indemnity and so does not require insurable inter- 
est to continue as in case of fire insurance. Attna Life Ins. Co. v. Kim- 
ball (Me.) 


Vv. The Contract in General. 


(A) NATURE, REQUISITES, AND VALIDITY. 
$124. NATURE OF THE CONTRACT. 


Policy of life insurance issued by safety fund life association which later 
became a state insurance company held an “assessment policy” within 
statutes. Ficklin v. Missouri State Life Ins, Co. (MO.).....c.eeceeeeeces 
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§ 125. WHAT LAW GOVERNS. 
(2.) Place of contract. 


Matters pertaining to construction and validity of policy governed by law 
of place where contract was made. Headley v. Central Life Ins. Co. of 
Ill (Mo) 


§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER, 
(1.) Necessity of payment to bind company. 


Tender of premium while applicant was on deathbed held not sufficient; 
actual payment of premium may be made conditions precedent to lia- 
bility; change in health relieves company from consummating contract; 
mailing of policy to local agent not delivery when premium is not paid. 
McKenzie v. Northwestern Mut. Life Ins. Co. (Ga.) 


§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general, 


Agent to insure is authorized to make contract to insure. Eifert v. Hart- 
ford Fire Ins. Co, (Minn.) 

Where policy for definite term was not issued on account of insured’s fail- 
ure to deliver form there was no default of insurer at time of subse- 
quent fire. Park & Pollard Co. v. Agricultural Ins. Co. Same v, Equit- 
ble Fire & Marine Ins. Co. (Mass.) 


(2). Actions on agreements. 


Amount of insurance if policy were written held measure of damages for 
failure to write policy. Fidelity-Phenix Fire Ins, Co, v. School Dist. 
No. 19, Johnston County’ (Okla.) s 

Action may be maintained against company for failure to issue policy of in- 
surance or reinsurance contracted for by general agent. Fidelity- 
Phenix Fire Ins. Co. v. School Dist, No, 10, Johnston County (Okla.). 


§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENER- 
AL. 


Agent having authority merely to solicit life insurance and collect premiums 
is not authorized to make contracts. Beswick v. Nat’l Casualty Co. 
(Mo.) . 

Agent to deliver policy has authority to permit insured to examine policy 
before delivery or to reject policy after opportunity to read it so that 
consent of such agent to surrender of policy and his delivery to insured 
of premium note terminates ‘contract of insurance. Ill. Bankers’ Life 
Ass’n v. Rhodes (Ark.) 


$130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval. 


Application is mere proposal and contract doeg not come into existence until 
it has been accepted by company. Beswick v. Nat’l Casualty Co, (Mo.) 


(4). Effect of delay. 


Statute making applications for hail insurance promptly effective applies 
where insurer tak+s additional risks—statute imposes duty upon com- 
panies doing hail insurance business of acting promptly upon applica- 
tions—statute making hail insurance promptly effective not waived by 
conflicting provisions in application. Wanberg v. Nat’l Union Fire Ins. 
Co. (N. D.) 

Where applicant was accidentally killed after making application but before 
company’s agent transmitted it to company, no right of action accrues 
to administrator—delay by company in passing upon application cannot 
be construed as acceptance. Bradley v. Federal Life Ings. Co. (Ill.) .. 


§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 


Valid oral contract binding company before issuance of policy can be en- 
tered into. Cass v. Tord. Cass v. Amer. Central Ins. Co. (Mass.)...... 

On standard policy insuring against loss of rents, insurer may not use 
rider limiting recovery to less than actual loss—statutory declaration 
as to forms of contract is public policy of state—remedial statute as 
to policy forms is to be liberally construed. Heim v. American Alli- 
ance Ine. Co. of N. YV. (MIMS). ccccccccccccccccccceces 


Oral contracts of insurance and to insure temporarily against fire are valid 
apart from some statutory prohibition — Oral contracts of fire insurance 
covering time that elapses between placing of insurance and issuance 
of policy are valid — Oral contract is good until issuance of policy may 
be made, though further information is necessary before formal policy 
can be issued. Park & Pollard Co. wv. Agricultural Ins. Coa. Same v. 
Equit. Fire & Marine Ins. Co. (Mass.) 
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(2.) Authority of agent. 


Agent empowered to countersign and issue policies of fire insurance may 
make oral contracts for temporary protection of owner in case of fire 
Park & Pollard Co. v. Agricultural Ins. Co. Same v. Equit. Fire & 
Marine Ins. Co. (Mass.) 

Parol contract for present insurance made by local agent, if within scope 
of his authority, is binding upon company — Local agent held to have 
implied authority to make binding preliminary contract to attach on 
day when application was taken and premium paid and to continue un- 
til policy was issued or application rejected. Koivisto v. Bankers’ & 
Merchants’ Fire Ins. Co. (Minn.) 


§.183 FORM AND REQUISITES OF POLICY. 


(1) In general, 


Although company failed to file form policy as required, recovery can be had 
only on policies as written. Graf v, Employees’ Liability Ins. Co. (Ia.) 

No policy shall contain any provision for settlement for less than amounts 
insured on face of policy, plus dividends and less indebtedness and pre- 
miums, and policy cannot contain the prohibited provisions — Condition 
reducing insurance for death from specified diseases originating within 
first year held void, though on face of policy, under statute prohibiting 
provisions for settlement for less than amounts insured on face of pol- 
icy. First Texas State Ins. Co, v. Smalley (Tex.) 


(3). Execution of policy. 


Agent’s act of countersigning held one of authentication, manta v. a> 
erican Ins, Co. (Kans.) .... eeoecececcsece ° . 


§ 1384. PAPERS ACCOMPANYING POLICY. 


(2). Necessity of attaching copy of application. 


Foreign corporation which solicited insurance and delivered policy ig doing 
business within state so as to be subject to code requiring all companies 
doing business within state to attach copy of application to policies 
issued. Dixon v. Northwestern Nat. Life Ins. Co. (Iowa).... 


Requirement that application be attached to policy is not avoided where 
company seeks to raise equitable defense, Dixon v. Northwestern Nat. 
Life Ins. Co. (Towa) ..ccccee 


Under code failure to attach application to policy ig merely waiver by com- 
pany of right to interpose fraud in application as defense to recovery. 
Dixon v. Northwestern Nat. Life Ins, Co. (Iowa).. aoveein eee 


(3.) Compliance with requirement as to attaching application 
and reference thereto. 


Answers of medical examiner need not be attached to policy, as statute re- 
quires correct copies of application “as signed by applicant” to be at- 
tached. Moncur v. Western Life Indemnity Co. (Pa.) 


$136. DELIVERY AND ACCEPTANCE OF POLICY. 


(2) Sufficiency and effect of delivery. 


Where policy was delivered to local agent, delivery to insured was unneces- 
sary — beneficiary held entitled to recover whether insured had legal 
possession of policy or insurer had waived actual delivery. Common- 
wealth Life Ins. Co. v. McGuire (Ky.) 

Tender of premium while applicant was on deathbed held not sufficient; 
actual payment of premium may be, made conditions precedent to lia- 
bility; change in health relieves company from consummating contract; 
mailing of policy to local agent not delivery when premium is not paid. 
McKenzie v. Northwestern Mut. Life Ins. Co. (Ga.) 


(4). Effect of condition as to delivery while insured is in good 
health. 


Policy held not to have taken effect where applicant died before it was de- 
livered. House v. Bankers’ Reserve Life Co. of Omaha, Neb. (S. D.). 
Policy approved after death of insured held void, defect not being waived 
by premium retention. Young v, Intersouthern Life Ins. Co, (Ind.).. 


(5). Acceptance and effect thereof. 


Insured not reading policy, is bound by conditions. Cues v. Lord. Casg Vv. 
Amer. Central Ins, Co. (M&s8.)....seeseeereeees 

“Issue” of policy means its delivery and acceptance, “ete. "Coleman ¥. 
England Mut. Life Ins. Co. (Mass.) 

Where insured sued on void policy, he elected to ‘stand on it. 
Washington Ins. Co. v. Boatner (Tex.) ....ceeseeeeeseees 
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§ 137 PAYMENT OF PREMIUMS OR DUES. 
(1.) Necessity of payment to bind company. 


Tender of premium while applicant was on deathbed held not sufficient; 
actual payment of premium may be made conditions precedent to lia- 
bility; change in health relieves company from consummating contract; 
mailing of policy to local agent not delivery when premium is not paid. 
McKenzie v. Northwestern Mut. Life Ins. Co. (Ga.) 


(3) What constitutes payment in general. 


Payment to agent held compliance with statute requiring collection on ap- 
plication. Meridian Mut. Fire Ins. Co. v, Deffendoll (Ind.) ............ 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 


Plaintiff having established prima facie allegationg of complaint, and there 
being no other evidence offered, trial court did not err in directing 
verdict for plaintiff. Withers v. Pacific Mut. Life Ins. Co. of California 
(Mont.) ... ° ° Co ccocvccccccocccccees 


(1). In general, 


Policy approved after death of insured held void, defect not being waived 
by premium retention. Young v, Intersouthern Life Ins. Cop, (Ind.).... 


Right to avoid policy for discrimination in rates and for change of use held 
waived by insurer. Graff v. Nat'l Liberty Ins. Co. (Kan.)...........6.. 


If agent exceeded his authority in fixing date when insurance should begin, 
insurer, by accepting premiums secured under such circumstances by 
agent, ratified his act and waived provision of application that it should 
not be binding until accepted by secretary.of insurer or authorized agent. 
Beswick v. Nat’l Casualty Co. (Mo.) 


Insured was not bound by provision where his attention was not called 
thereto, it being immaterial that he had previously taken out other in- 
surance with the same company — Insurer’s agent intrusted with policy, 
had at least apparent authority to deliver it in such manner as to waive 
the requirement that, for policy to have valid inception, insured must 
pay the first premium and sign the application — Stipulations as to 
conditions precedent to inception of life policy may be waived by deli- 
very and acceptance of policy with intent that it should take effect 
without compliance therewith. Isaacs v. Equit. Life Assur. Soc. of 
Uv. & CG. ¥.) 


Delivery of policy with knowledge that insured was then sick binds com- 
pany notwithstanding provision requiring good health of insured when 
policy was delivered — Agent to deliver policy has authority to bind 
company by making such delivery — Requirement of good health when 
policy is delivered can be waived by company. Kansas City Life Ins 
Co. v. Ridout (Ark.) 


(2) Payment of first premium, 


Provision requiring payment before policy became effective held waived by 
act of agent. Berryman v, Southern Surety Co. 


(3) Payment of first premium. 


Insurer’s agent was authorized to collect premium and to waive requirement 
of payment at home office before loss. Meridian Mut. Fire Ins. Co, v. 
Deffendol] (Ind.) .......+.. 


(4.) Estoppel of insured. 


Repudiation of policy by insured for nonconformity to contract as under- 
stood at time of application for insurance must be prompt. Home Ins. 
Co. of N. Y. v. Horrell (Mo.) 


$1438. REFORMATION. 
(3) Fraud and mistake in general. 


Fraudulent misstatement of age is not equitable defense but is merely legal 
defense defeating recovery on policy either entirely or in proportion by 
which policy exceeds amount premium paid would have procured at 
true age. Dixon v, Northwestern Nat. Life Ins. Co. (Iowa) ogess 


Evidence justified court in finding that policy did not express actual agree- 
ment of parties and that its failure so to do was result of mistake of 
secretary of company in writing policy; such mistake is sufficient 
ground for reformation of policy at suit of company. Haley v. Sharon 
Tp. Mut. Fire Ins. Co. (Minn.)..... 6o¢besend ab0950% palace es 

Statute requiring entire contract to be in writing held not to affect power 
of court of equity to reform insurance contract on ground of accident 
or mistake. American Merchant Marine Ins. Co. of N. Y. v. Tremaine 
(Bw. 8.) 
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(4). As to property or interest covered. 
Where by mistake of agent policy failed to cover entire stock, equity can 


reform policy. Newark Fire Ins. Co. v. Martinsville Harness Co. (Ind.) 142 


Where rider limiting articles covered was attached to policy without in- 
‘sured’s knowledge, reformation would be properly decreed for fraud, 
the fact that bill was rendered for smaller sum than agreed premium 
being immaterial, since insuréd did not know what rate was and paid 
whatever was demanded. Veitch v. Mass. Bonding & Ins, Co, (Mo.) .. 


($8). Right to reformation. 


Although application stating insured’s age was not attached to policy, re- 
forming policy to state insured’s real age was not precluded by statute 
forbidding suit on misrepresentations in application not attached to 
policy. Metro. Life Ins. Co. v. Trilling (N. Y.)..ccccessccceecscccccees 


Mistake of insurer’s secretary in writing policy was not bar to right of 
company to have policy eee Haley v. Sharon Tp. Mut, -— Ins. 
Co. (Minn.) eevee 

Insured cannot bring action for “reformation after suit on policy. "Royal 
Ins. Co, Ltd. of Liverpool v. Stewart (Ind.) .. 


$145. RENEWAL. 
(1). In general. 


Evidence of verbal instructions to renew and acceptance by agent held 

to establish contract. Eifert v. Hartford Fire Ins. Co. (Miinn.) ...... 

Evidence held sufficient to constitute contract for renewal of policy and 

court will not disturb findings of jury in favor of plaintiff — Award 

of damages to plaintiff by jury is supported by evidence. Fidelity- 

Phenix Fire Ins. Co, v. Schoo] Dist. No, 19, Johnston County (Okla.) 
(2). Powers of agents. 

Agent to insure is authorized to make contract to insure. WSifert v. Hart- 
ford Fire Ins. Co, (Minn.) 

Action may be maintained against company for failure’ to issue policy of in- 
surance or reinsurance contracted for by general agent. Fidelity- 
Phenix Fire Ins. Co. v. School Dist, No. 10, Johnston County (Okla.).. 

Where company appoints agent with authority as stated, he is “general 
agent” for company and may bind his principal by oral agreement to 
renew policy which has just expired. Fidelity-Phenix Fire Ins. Co. v. 
School Dist, No. 10, Johnston County (Okla.) 


(3). Payment of premium. 


Payment of premium held not prerequisite to contract to renew insurance. 
Eifert v .Hartford Fire Ins. Co, (Minn.) .... 


- 


(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 


(1). In general, 


Term “piiferage” will not be construed to mean petty theft which would 
fnvolve dispute in every case as to whether value taken was petty or 
not. Goldman v. Ins. Co. of North America (N, Y.) ...... 

Rights of parties to treasurer’s bond are defined by contract not by common 
law. Guaranty Trust Co. v. VU. 8S. Fidelity & Guaranty Co. (N. H.) .... 

Plain contract must be enforced, though result seemingly may be hard on 
one or both. Koshland v. Columbia Ins. Co. (Mass.) 

Insurance contract should be given reasonable construction and should be 
viewed in light of common sense. Bass v. Pioneer Life Ins. Ca (Mo.) 


(2) Language of policy. 


Provisions of policy should be considered and construed together to attain 
consistency. Friend v. Southern States Life Ins. Co. (Okla.) 

Language of contract is to be accorded usual significance, rule ooree: to 
all contracts alike. Bell v. American Ins. Co. (Wis.) 


(3). Liberal or strict construction. 


Policy must be liberally construed in favor of insured and where words are 
fairly susceptible of two interpretations, one that will sustain claim 
will be adopted. Gertner v. Glens Falls Ins. Co, (N. Y.)........ nanmcens 

Ambiguous policy should be construed in favor of insured. Queen Ins. Co. 
of Amer. v. Delphi Strawboard Co. (IMd.).......ceeeceeenceecseeeceeee 

Contract must be construed strictly against insurer because insurer wrote 
it. Goldman v. Ins. Co, of North America (N. Y.)...-+..eeseeeees 

Filing claim showing partial disability does not preclude subsequent * proof 
of total disability. Clarke v, Travelers’ Ins. Co. (Vt.)..se.sseeeees 

Terms of policy are to be given reasonable consideration in view of pur- 
pose of contract. Clarke v. Travelers’ Ins, Co. (Vt.)....e.seeeeeeess 

Ambiguities must operate in favor of policy holder. Breen v. Great West- 
ern ACC, Ins, CO, (TOWB.) cnccccceccccccceccccseersacssessseseesesseeee 
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Interpretation of ambiguous clause most favorable to insured must be 
adopted. Long v. St. Joseph Life Ins. Co. (MO.)...ccccccccccccsccscccs 

Rule as to consideration of contract in favor of insured will be applied only 
in cases where the contracts are so clearly ambiguous as to render 
meaning doubtful, Federal Life Ins. Co. v. Sayre (Ind.)........seeeee: 

Liability of casualty insurer cannot be extended by implication beyond terms 
of policy. New Amsterdam Casualty Co. v. State Industrial Commission 
(OMe) ccnccccccaccces ocbecsecceeebeeeaces 

Contracts providing for forfeitures are construed strictly against insurer— 
ambiguity will be resolved in favor of insured. Corbin v. Mystic Work- 
ers of the World (Mo.) oo stee oe 

Where contract is plain and terms are ‘not ‘ambiguous, ‘court cannot change 
such terms by judicial construction. Penn v. Travelers’ Ins. Co, (Mo.) 

Exceptions will be construed in case of doubt strictly against insurer. Ameri- 
can Paper Product Co. v. Continental Ins. Co, (MO.) ......ceeeeeeecees 

Construction most favorable to insured will be adopted — construction which 
makes policy effective will be adopted — forced or strained construction 
‘cannot be used to give effect to policy. Friend v. Southern States Life 
Ins. Co. (Okla.) » 

Where amendment is ambiguous it will ‘be construed strictly against insurer. 
Hessler v. Federal Casualty Co, of Detroit, Mich, (Ind.) .......6--+e00- 

Provisions of insurance contract are to be construed most strongly against 
insurer but wordg must not be given strained or unusual meaning in or- 
der to effect lability, Boatwright v. American Life Ins. Co. (Ia.) .... 

Policies are construed strictly against assurer. Sovereign Camp, W. O. W. 
BP, AGRMS GHIG) ccccccnerceseccesvoceseccsocastercsccopevaceesnoe 

Ambiguous contract must be resolved against insurer preparing the instru- 
ment. Fenton v. Poston (WaS8h.) ....-0eeeeeeeeeees eeen ceeseccee 

Marine policy will be given liberal construction in favor of ‘insured and all 
doubts resolved in pis favor. Hillman Transp. Co. v. Home Ins, Co. of 
N. Y. Same v. Ins, Co. of North America (Pa.) 

Forfeiture clauses must be construed strictly but courts are not at liberty” to 
make new contracts for parties where language is unambiguous and they 
are susceptible only of single reasonable construction. ny En- 
terprises v. Empire Theater Co. (Ala.) oe 

Ambiguities In reinstatement contract resolved against insurer. no ‘Interpre- 
tation sustaining claim of insured adopted. Missouri State Life Ins. Co. 
v. Hearne (Tex.) , 

Provision for autopsy in case of death will be construed most strongly 
against insurer; demand and autopsy must be made before interment. 
U. S. Fidelity & Guaranty Co. v. Hood (Miss.) 

Ambiguity in terms employed in policy is to be resolved against ineurer. 
Koshland v. Columbia Ins Co.( (Mass.) 

No presumption will be indulged in favor of forfeitures, especially of for- 
feitures of contracts of insurance — Contracts of insurance are to be 
liberally construed in favor of policy holder. Hartford Steam Boiler 
Inspection & Ins. Co. v. Cochran Oil Mill & Ginnery Co. (Ga.) 

Insurance contracts should be construed most strongly against insurer but 
they are subject to same rules of construction applied to language of 
any other contract. Bell v. American Ins. Co. (Wis.) 

Courts are averse to forfeiture, and in case of doubt or ambiguity, will 
adopt that construction which will defeat it if such construction is rea- 
sonably deducible from words or terms used; court will not adopt 
stained and improbable construction in order to defeat forfeiture. Bew 
v. Travelers’ Ins. Co. (N. J.) 

Policies must be liberally construed for insured. Fidelity-Phenix Fire Ins. 
Co, of New York v, Anderson (Ind.) 

Policy is to be construed most strongly against insurer. Mer Rouge State 
Bank v. Employers’ Liability Assur. Co. Ltd, of London, England. 
(vu. 8.) 

Law does not at all times require strict compliance with provisions and spe- 
cial agreements but at all times requires some compliance. Harris v. 
zen’! Accident, Fire & Life Assur, Corp, Ltd. (N. Y.) 

Contracts are to be construed most strongly against insurer. 

Fraternal Reserve Ass'n of Oshkosh (Wis.) 


$147. WHAT LAW GOVERNS. 
(2). Place of contract. 


Policy issued in Missouri by New York company licensed to do business in 
that state is subject to nonforfeiture law despite loan as affecting ex- 
tended insurance. Liebing v. Mutual Life Ins. Co. of N. Y. (Mo.) .... 

Matters pertaining to construction and validity of policy governed by law 
of place where contract was made. Headley v. Central Life Ins. Co. of 
Til. 


§ 150 MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 


Summary of provisions on back of policy constitutes part of contract to be 
considered in construction. Hessler v. Federal Casualty Co. of Detroit, 
BEBCM., CURE.) acocccvcsevcvcecccsvcesconerecsccecceneces 
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§ 153. USAGES OF BUSINESS. 


In construing insurance policy all parts must be considered. Williams v. 
Mannheim Ins. Co. (Mass.) 

Insurance policy is to he construed with reference to customs of trade or 
course of business respecting which it is issued. Koshland v. Columbia 
Ins. Co. (Mass.) 


§ 156. PARTIES OF CONTRACT AND RELATION BETWEEN THEM. 
(1). In general. 


Under contract of insurance of automobile stage line, insurer was proper 
party to damage action against driver. Gugliemetti v. Graham (Calif.) 


§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 


§ 163. ——- DISCRIPTION OF PROPERTY. 
(2.) Additions and new structues, 


Insured could not recover for loss by fire of building not occupied as stated 
in fire policy even though regarded as extension of main building. Al- 
terman v. Home Ins. Co. (N. Y.) 


§ 166. DESCRIPTION OF LOCATION. 
“Additions” is not limited to structures physically a part of main building; 
aning in particular policy must be considered in connection with use 
and purposes of buildings contemplated by parties to contract. Gert- 
ner v. Glens Falls Ins. Co, (N. Y.) 


§ 166, SHIFTING RISK. 


Automobile dealer’s insurer not liable for damage to carg not reported to 
it as risks. Cass v. Lord. Cass. v. Amer. Central Ins. Co. (Mass.)....... 

Policy on material used in business is not limited to material on hand at 
time policy was issued but covers material subsequently acquired dur- 
ing term ot policy. Queen Ins. Co. of Amer. v. Delphi Strawboard Co. 
(Ind.) .. cee : 


§ 168. DUTIES AND OBLIGATIONS GUARANTEED. 


Treasurer’s bond held applicable to loss either in trust department or sav- 
ings department of company. Guaranty Trust Co. v. U. 8S. Fidelity & 
Guaranty Co. (N. H.) 


§ 175. COMMENCEMENT OF RISK. 


Where agent had authority to fill out and deliver receipt for first premium 
and where he told insured that insurance would begin on date applica- 
tion was signed and also filled out receipt for annual premium, casualty 
insurance began on date of application. Beswick v. Nat'l Casualty Co. 
(Mo.) , 


§ 179 ENTIRE OR SEVERABLE CONTRACT. 


Fire policy covering real and personal property was entire and indivisible, 
breach of conditions affecting whole policy. Farmers’ Mut. Fire Ins. Co. 
of LaPorte County v. Olson (Ind.) 


§ 179% LOANS ON'POLICIES, 


Beneficiary, suing to cancel loan agreement for insured’s insanity had burden 
of proving insanity — evidence held insufficient to prove such insanity. 
Brann v. Missouri State Life Ins, Co. (Mo.) owe 

Provision of loan agreement with insured that, on default in payment of 
interest, settlement of loan and of any other indebtednass on policy 
should be made by continuing policy without further notice as paid-up 
insurance of reduced amount, should be construed as agreement to con- 
tinue policy as paid-up policy equal in value to net resenve available, 
and not void as usurious. Head v. N. Y. Life‘Ins. Co. (Mo.) 

Insurer not entitled to ignore loan contracts, and pay full amount of policy 
to beneficiary wife, without deduction for notes. Faris v. Faris (Ind.) 


VI. Premiums, Dues, and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 


Policy held indivisible and continuous contract for life subject to discontinu- 
ance or forfeiture, each premium being part consideration of entire in- 
surance, Friend v. Southern Stateg Life Ins. Co. (Okla.) 


§ 186. PAYMENT OF PREMIUMS, 
(1). In general, 


Where receipt stated quarterly payment would continue policy only for 
three months, payrent of first quarterly premium did not continue pol- 
icy for entire year. Bronson v. Northwestern Mutual Life Ins. Co. 
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(2). Time of payment, 

Recovery under life policy held proper where insured died during grace 
period for payment of last premium, Newman v. Masonic Mut. Life 
Ins. Co, (N. C.) 

(3). Payment to agent or broker. 

Where insured accepted policy stating limitation on collecting agent’s pow- 
ers, he has notice of same — officers of collecting bank can act as in- 
sured’s agent — bank can act ag agent to collect premiums—company 
cannot forfeit policy hecause its collecting agent failed to take out re- 
quisite license. Kansas City Life Ins. Co, v. Elmore (Tex.) .........- 


(4). Payment by check or order. 
Tender of bank check or certificate of deposit in payment is not sufficient 
compliance with policy provifions unless similar payments have been 
received. Kansas City Life Ins. Co. v. Elmore (Tex.) .... 


VII. Assignment or Other Transfer of Policy. 


§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 


Assignment to children in case of wife’s death held valid although she did 
not consent thereto. Thompson’s Ex’x v. Thompson (Ky.) 

Holder of policy may assign or borrow money on it or make it payabR® to 
estate or may give it away by parol, Phillips v. Phillips (Tex.) 


§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 


Insured in life policy cannot convey beneficiary’s Interest without his con- 
sent—under clause providing that beneficiary thereunder may be changed 
by insured by consent of company, beneficiary may be changed without 
consulting beneficiary named in policy. ene v. Nat’l Life & Acc. 
Ins. Co. of Nashville, Tenn, (La.). 

Assignment to children in case of wife's. death “hela valid although she did 
not consent thereto. Thompson’s Ex’x v. Thompson (Ky.) 


§ 207. CONSENT OF INSURER. 
(1.) Necessity of consent. 
Assignment of life policy with insurer’s consent held valid as between as- 


signor and assignee. Thompson’s Ex’x v. Thompson (Ky.) 
(2.) Sufficiency and effect of consent. 

Where contract prohibits change or modification without .written assent of 
company’s officers insured may assign policy to third person with in- 
surer’s consent; and such assignment amounts Xo delivery. Lincoln v. 
Equitable Life Assur. Soc. (Miss.) 


§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 


Where insurer acted on soem it ig immaterial whether it could have 
refused to recognize it. enn Mut, Life Ins. Co. v. Hunt, (Mass.) .... 


§ 210. CONSIDERATION FOR ASSIGNMENT. 


Breach of agreement to drop one party from joint policy does not entitle his 
estate to proceeds. Bonistalli v. Bonistalli (Pa.) 

Agreement by vendor to assign policy is invalid because of lack of consid- 
eration for the promise, for there would be no benefit to vendor or 
loss or detriment to purchaser, Congregation Beth Abraham v. People’s 
Sav. Bank (Me.) . 


§ 212. VALIDITY OF ASSIGNMENT IN GENERAL. 

Change of beneficiary in favor of husband’s secret concubine is not mala 
prohibita or mala in se. ae v. Nat’l Life & Acc, Ins. Co. of Nash- 
ville, Tenn, (La.) ... 

Where contract prohibits change ‘or * modification “without ‘written assent “of 
company’s officers insured may assign policy to third person with in- 
surer’s consent; and such assignment amounts to delivery. Lincoln v. 
Equitable Life Assur. Soc. (Miss.) 


§ 213. CONSTRUCTION OF ASSIGNMENT. 

Mortgagee not authorized to recover, when loss exceeds debt, although suing 
with mortgagor’s consent: mortgage clause does not transfer policy. 
Equit. Fire Ins. Co. v. Jefferson Standard Life Ins. Co. (Ga.) 

Assignment, executed in accordance with its terms by insured and only 
beneficiary, divests both of them, and vests assignee with entire legal 
right in policy. Aetna Life Ins. Co. v. Kimball (Me.) 


§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 
Transfer of policy is valid althougy, not made on books or blanks of insurer. 


Bonistalli v. Bomnistalll (Pa.) ..ccseccsceecceseceees cooccsesoupe eae 
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§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 


§ 220. TRANSFER TO PURCHASER OF INSURED PROPERTY. 


Sale of building authorized purchaser to secure insurer’s consent to assign- 


ment of fire policy. Bealmer v, Hartford Fire Ins. Co. of Hartford, 
Conn. (Mo.) 


§ 222. —— TRANSFER AS COLLATERAL SECURITY. 

Specified date held ‘‘anniversay of issue” of policy referred to in assign- 
ment, for surrender purposes. Coleman v. New England Mut, Life Ins. 
Co. (Mass.) 

Assignment held to carry all interest in life policy and not to assign as se- 
curity only. A®tna Life Ins, Co. v. Kimball (Me.) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 


Policy provisions as to form of cancellation must be strictly complied with 
by insured. Home Ins. Co. of N. Y. v. Horrell (Mo.) 

Policy may be canceled by request where statute or provisions not in con- 
travention of statute provide therefor. Conway Bros. v. Iowa Hard- 
ware Mut, Ins. Ass’n. (Ia.) 


§ 229. NOTICE TO CANCEL, 
(3). Notice to agent or broker. 


Authority to procure insurance is not authority to consent to cancellation 
leaving property wholly uninsured — under circumstances as stated, no- 
tice to or consent by mortgagor to cancellation did not bind mortgagee. 
Lauman vy. Springtield Fire & Mar. Ins. Co, (Cal.) 


Persons engaged by insured to place insurance on his property should be 
treated as mere brokers, and not authorized to accept notice of cancel- 
lation — Agent, employed to procure insurance has no power to consent 
to cancellation or accept notice thereof. Lauman v. Concordia Fire Ins. 
Co. of Milwaukee, Wis. (Calif.) 


§ 230. REPAYMENT OF UNEARNED PREMIUM OR CANCELLATION. 


Where policy was voluntarily surrendered, though premium was not then 
refunded, policy wus cancelled. Fisher v. Globe & Rutgers Fire Ins. 
Co. of N. Y. C, . (Tata). cocccccccces 


§ 231 DELIVERY OF POLICY FOR CANCELLATION, 


Delivery of policy to company was condition precedent to cancellation — In- 
sured’s action in mailing policies to insurer for cancellation was not 
waiver of conditions of policy requiring delivery thereof as condition 
precedent to cancellation, and, where property was destroyed by fire be- 
fore delivery of policy to insurer, insured could recover. Conway Bros. 
v. Iowa Hardware Mut, Ins. Ass’n. (Ia.) 


§ 233. VALIDITY OF CANCEI.LATION. 


Where company requested cancellation of one of two policies and both 
were returned by Its agent by mistake, policy canceled by mistake re- 
mained in force. Fisher v. Globe & Rutgers Fire Ins. Co. of N. Y. 

C. Ea.) cco cece ces cceseccocesevedscoceccosscescesecese | 24G 


§ 224. RATIFICATION OF INVALID CANCELLATION. 


Having voluntarily surrendered policy and assented to cancellation, in- 
sured has no claim, for loss occurring thereafter although premium had 
not been refunded—cashing refund premium check held not waiver of 
right to sue on policy canceled by mistake. Fisher v. Globe & Rutgers 
Fire Ins. Co. of N. Y. C. (L@.).ccccesecvecess 


se ecccccccccccscccccsccsce 146 


§ 235. EVIDENCE OF CANCELLATION. 


Evidence held to show that plaintiff when surrendering policy agreed to 
* cancellation. Fisher v, Globe & Rutgers Fire Ins. Co, of N. Y. C. (La.) 146 


$ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICY. 


Beneficiary named in policy which gave insured absolute right to change his 
beneficiary, has no vested intcrest in policy which limits right of insured 
to surrender policy — Where insured had right under terms’ of policy to 
surrender it without further ‘liability, consent of company is unneces- 
sary to termination of policy. Ill. Bankers’ Life Ass’n v. Rhodes (Ark.) 424 
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1X. Avoidance of Policy for peaseprescatation, Fraud, or Breach of 
Warranty or Condition. 


(A) GROUNDS IN GENERAL, 


§ 250. STATUTORY PROVISIONS. 
(1,) In general. 

Statute as to representatives held not applicable to conditions precedent and 
holder of policy against theft cannot recover where condition precedent 
of unconditional ownership was not met. Sallard v, Globe & Rutgers 
Fire Ins. Co. of N, Y. (Mass.) 


§ 251. WHAT LAW GOVERNS. 


Law of place of contract determines right of parties as to misrepresenta- 
tion. Prentiss v. Illinois Life Ins. Co. (Mo.).... ccceerccces 


§ 252 REPRESENTATIONS. 
§ 253. IN GENERAL. 


False swearing which will work forfeiture of insurance must relate to 
material matter and be willful and intentional; issue of false swearing 
held for jury. Nat'l Fire Ins. Co. v. Itasca Lumber Co. Queen Ins. Co. 
v. Same (Minn.) 


§ 255. MATERIALITY, 


No misrepresentation shal! be deemed material unless the matter misrepre- 
sented contributed to death. Stone v. Security Life Ins, Co. (Mo.) .... 


$ 256. EFFECT OF MISREPRESENTATION, 
(2.) Knowledge and ingent of applicant, 


Material misrepresentation though made innocently and in good faith bars 
recovery. Security Life Ins. Co. of America v. Black’s Adm’r. (Ky.) .. 


§ 257. CONCEALMENT 


§ 259. KNOWLEDGE OF FACTS BY APPLICANT OR HIS AGENT. 


Trial court did not err in refusing to allow defendant to introduce element 
having no controlling influence. Federal Sav. & Ins. Co. v, Rager (Ind.) 


§ 263, WARRANTIES. 

Where policy makes application answers warranties and part of contract, un- 
true statement within knowledge of applicant voids policy. Mandoli v. 
Nat’! Council, Kgts & Ladies of Security (Mont.) . 


§ 264, —— IN GENERAL. 

(1.) In general. 
In absence of statute, company may exact warranties of any facts thought 
material. Graf v. Employees’ Liability Ins. Co. (Ia.) ovceee 
Applicant was not put on notice by stipulation that he must answer ques- 
tions correct!y. Livingston v. Union Cent. Life Ins. Co. (8. C.). oe 
Parties to contract may stipulate that validity shall depend upon conditions 
therein. Mandoli v. Nat’l Council, Kgts & Ladies of Security (Mont.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 280. DESCRIPTION AND CONDITION OF GOODS. 

Order directing verdict for defendant insurance company based solely upon 
misrepresentation of age of automobile is not warranted — Misrepre- 
sentations as to age of automobile insured where in application other 
facts are stated from which insurer could have ascertained correct age 
is not deceit to injury of insurer within statute. Traynor v. Automobile 
Mut. Ins. Ca (Neb.) 


§ 281. AMOUNT OR VALUE. 

Mere expression of holder of policy to agent as to worth of house was not 
false representation avoiding policy—statute does not prevent insurer 
from setting up fraud and misrepresentations by insured as to value of 
structure inducing issuance of policy in excessive amount to avoid in- , 
surance contract. Myles v .Northern Assur, Co. (Wash.)...... te teeeeees 


§ 282. TITLE OR INTEREST OF INSURED. 
(13.) Vendor and purchaser of personal property. 


Statute as to representatives held not applicable to conditions precedent and 
holder of policy against theft cannot recover where condition precedent 
of unconditional ownership was not met. Ballard v. Globe & ee 
Fire Ins. Co. of N. Y. (Mass.) ... 
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§ 283. INCUMBRANCES, 
(4). Amount of incumbrance. 
Where, on procuring policy insured misrepresented amount of incumbrances, 
understating them, and insurer would not have issued policy had they 


been correctly stated, insured will be deemed guilty of fraud, regard- 
less of any moral turpitude. Patrons’ Mut. Fire Ins. Co, of Michigan, 


Ee, V, DOUG, CHGS. eae dead decisvacepeeneoutece cavcdhsndiccdas 602 

(C) MATTERS RELATING TO PERSONS INSURED, 

§ 290. AGE. 

Act reducing insurance for misstatement of age applies only where misstate- 
ment was attached to policy. Dixon v. Northwestern Nat... Life Ins. 
Co. (LOWS) cccccccccccccccece Cer ceeccvescceccnsecceseeocesecee edepecceds 3 


§ 2:3. FAMILY HISTORY. 


In absence of statutes, answer of insured in application as to insanity held 
warranty—on question as to insanity in family, misrepresentation is 
warranty avoiding policy. Prentiss v. Illinois Life Ins, Co. (Mo.)...... 108 


§ 300. PREVIOUS APPLICATION FOR INSURANCE. 


Concealment of rejection by other insurers was fraud preventing recovery. 
Moncur v. Western I.ife Indemnity Co. (Pa.) ...ccccccccccccccccccccecs 458 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cov- 
enant, or Condition Subsequent, 


(A) GROUNDS IN GENERAL, 

§ 306. CONDITIONS SUBSEQUENT. 

§ 309. EFFECT OF BREACH, 

Fire policy covering real and personal property was entire and indivisible, 


breach of conditions affecting whole policy. Farmers’ Mut. Fire Ins. Co. 
CE LAPORTE OBREY. Ws GER: COME) cccccccdcescrcsccinscccscesdsgeacccs 237 





§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2.) Nonpayment of premiums or assessments. 


Provision for forfeiture of policy for nonpayment of premiums is not illegal 
or against public policy and contract will be enforced as made — In 
such case, failure to make payments as provided in contract works a 
forfeiture — Notice is not necessary where policy provides for forfei- 
ture ipso facto for nonpayment of premiums. Dressler v. Common- 
weekth Lite 206.Co. GF GORRO GING bn deca ceneecéunndewiseessven cud 449 

Letter written by company to insured stating amount of premium past due 
and that policy had lapsed but offering in effect to accept payment and 
reinstate it, held sufficient notice under statute. Branch v. Farmers’ 
EARS. TOR OO. GH TD ce canvncctanecds ctvecshabiccccend}6s5000sd000000e< 551 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(3). Mortgagees and their assignees, 


Refusal of insurers to assent to assignments of policies to purchaser of 
property did not affect rights of first and second mortgagees to _ col- 
lect insurance to extent of their losses. Commonwealth v. Kaplan 
COED ibe aba ver evcdcceceucrecdverccesdenbcotebeNecddenaedicescbeds 601 


§ 312. SUBJECTS OF MARINE INSURANCE IN GENERAL. 


Vessel lost by fire while at cove in island near southerly end of east shore 
where policy covered loss “while operated north of’ certain island, held _ 
lost outside territory covered by policy. Halfhill Tuna Packing Co. v. :“’ 
Fishermen’s Exchange Subscribers (Calif.@ .............. Sweetateonince 374 

Overhauling of scow in which her bottom was not seen or examined, held 
not substantial compliance with promissory representation in marine in- 
surance contract that she should be dry-docked. St. Paul Fire & 

Marine Ins. Co. v. Snare & Triest Co. (U. S.) 


§ 313. SAILING, VOYAGE, AND NAVIGATION OF VESSELS. 


Warranty as to date of sailing in contract insuring scowload of lumber on 
voyage in Alaskan waters held material to risk. American Merchant 
Marine Ins. Co. of N. ¥. v. Tremaine (U. S.) ..... Joccterbet.abes sce B14 
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CHANGE IN USE OF BUILDING. 


(1). In general. 

Policy on building while “occupied as dwelling house” held to apply to 
building described therein although building is also used “as an ice 
cream parlor in a meager way”. Graff v. Nat’! Liberty Ins. Co, (Kan.) 


§$ 319. 



















§ 327. REMOVAL OF GOODS. 
Sale and removal of part of personal property covered by policy invalidated 
it only as to property so removed. Bemidji Iron Wks. Co. v. Agricul- 
et dan. Ce. ce Wesercowen, BM. Fi GER) cise ve cscvccvssscicacecsvne 482 





















CHANGE OF TITLE OR INTEREST. 
(2). What constitutes change of title or interest in general. 
Policy not avoided by conveyance of insured to finance and reconveyance. 


Myles v. Northern Assur, Co. (Wash.)......0..-0+6 obese eeu oe Goccpe 
Held, that owner had not transferred his title to or interest in the prop- 


erty or policy pl 


§ 328. 







54 












(5.) Contract for sale. 
Fire policy stipulating against change in interest held invalidated by execu- 








tion of contract of sale — and by transfer of equitable interest to one 
taking possession although legal title had not passed. Farmers’ Mut. 
were tee, Co. 2 LaPorte County: 8. Oltem. (2RE.) o.oo ccsece cecicccvesvces 237 





Defendant’s failure to inform companies of existence of contracts and their 
cancellation did not avoid policies, Nat’l Fire Ins. Co. y. Itasca Lumber 
CG SR a Ss Hy TI ID > o. 00 8.060. 65:0 bi 0.8.6 vO Faso kh ds Oe dete eee 
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(6). Incumbrance of property. 

Where policy provided that foreclosure should not invalidate, contract was 
not terminated as to mortgagee by foreclosure sale — foreclosure sale 
held not increase of hazard of which notice should have been given. 

Trustees of Schools v. St. Paul F, & M. Ins. Co. (Ill) ...ecceecceeeces 





















FIDELITY OF EMPLOYEES AND OTHERS. 
(2.) Examination of books and accounts. 

Warranty, in contract of insurance against losses through embezzlement of 
employee, that books shall he audited does not necessitate examination 
by expert accountant but is satisfied by examination conducted by of- 
ficers of employing company — Bond held not to require determination 
of actual amount embezzled within time limited, it being sufficient that 
loss is discovered. Mitchell Grain & Supply Co. v. (Maryland Casualty 
Ce SE Te, TE, GUE ib oh Sere cc bedwcceewteccticedectcosucte 


§ 332. 



















KEEPING BOOKS, PAPERS, AND SAFE. 
(3). Keeping books of account. 

There could be no recovery on burglary policy requiring insured to keep 
such books and accounts that exact amount of loss might be accurately 
determined, where no books or records were kept — Pravision requir- 
ing ihsured to keep books and accounts from which amount of loss 
might be accurately determined must be given reasonable interpreta- 
tion consistent with its design to protect insurer against fraudulent and 
excessive claims. Harris v. Gen’l Accident, Fire & Life Assur. Corp. 

A A BPP TVC eT PITT CCE TPT eT CT ETL TEER TTT Tere eee 


§ 3836 ADDITIONAL INSURANCE, 
(1.) In general. 

Fire policy held void and subject to forfeiture on account of other insurance. 

Providence-Washington Ins, Co. v. Boatmer (TeX.) ....ceeeccceseeeeees 


§ 335. 
































(C) MATTERS RELATING TO PERSON INSURED. 
§ 339. CH'AINGE OF OCCUPATION, 
Where application stated insured did not contemplate change of occupation, 
that he changed employmen for like employment in another town with- 
out permission of company could not avoid policy. Hungerford v. Mutual 
Tee SG SO OE ORs os BRD 20:6 cinucinin oc 0 5:0 '8'n:0 0.0.8 6.5.66.9.0,5410 vinnie. 0b Ae hes CHES 

























$340. MILITARY OR NAVAL SERVICE. 


War clauses in life policies held valid. Long v. St. Joseph Life Ins, Co. (Mo.) 122 
Consideration held not necessary for exercise of right to incorporate war 
clause in policy. Tong v. St. Joseph Life Ins. Co. (M0.)....eeeseeeeee 122 


ASSIGNMENT OF POLICY, 














(D) 
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(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349 DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1.) In general. 
Policy held indivisible and continuous contract for life subject to discontinu- 


ance or forfeiture, each premium being part consideration’ of entire in- 
surance, Friend v. Southern States Life Ins. Co, (Okla. ) - 229 


Insurer’s defense of failure to pay assessments hela to have tailed.” Logan 
v. Farmers’ Mutual’ Fire Ins, Co. of Benton’Co, (Mo.) ogeyavec Wee 
Where policy provided for pasSment of premium in’ installments first install- 
ment payable from July wages, premium was not overdue and insurance 
had not lapsed where insured died before full July wages were payable 
Continental Casualty Co,\v. Green. (Tex.) < 


§ 350. STATUTORY PROVISIONS, 

(3). Providing extended or paid-up insurance. a ; 

Provision for paid-up insurance not same as provision for unconditional 
commutation of policy for “nonforfeitable”’ paid up jnsurance —'Sta- ., 
tutory provisions in avoidance of nonforfeiture statute must be fully 
complied with before company will be, allow@i td avail itself af such 
provisions. Ross v. Capitol Life Ins. Co. (Mo.) ......, cad Ai ae ee 583 


§ 3651. WHAT LAW GOVERNS. 

Where application was made to agent in Kansas but forwarded to Denver 
where it was accepted, contract held governed by law of Colorado. 
Branch v. Farmers’ Life Ins. Co. 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE, 


§ 360. ——- IN GENERAI. 
(4). Payment by check, draft, or order. ‘ eity 


Beneficiary must show that payment by certificate of deposit reached .com=-: § 
pany within time limit and was accepted. Kansas City Life Ing. Co, v. 


Elmore (Tex.) 


§ 361. TO AGENT OR BROKER, F 

Payment to authorized agent is sufficient to prevent forfeiture even if agent 
does not forward it before expiration of ae, or at all. Kansas City 
Life Ins, Co. v, Elmore (Tex.) . A caress 86 


§ 363. RIGHTS OF INSURED AFTER DEFAULT. 


§ 365. REINSTATEMENT. 
qd). In general. ; 
Insurer had option to reinstate lapsed policy, but no absolute Tight of re- 
instatement existed in policy holder. Hayes, v. Metropolitan Life. Ins. 
Co. (MaRB.) cccccccccccccess ° és edocs ° sacase 368 


(2). Condition of reinstatement. 


Healthy insured held entitled to reinstatement as matter of right under de- © 
finition of insurability. Mfssouri State Life Ins. Co. v. Hearne (Tex.) 349 


§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1.) In general. 

Death of insured held to have occurred within extension of policy by loan 
value, Friend v. Southern States Life Ins, Co. (Okla) ... cence p ee ye BB9 

Claim to extended insurance must be made either under statute or under 
contract. Wilhelm v, Prudential Ins. Co. of America (Mo.) 

Settlement and computation of reserve and deductions after loan to insured - 
must be under language of policy and loan agreement despite nonfor- 
ture statutes. Head v. N. Y. Life Ins. Co. 


(2.) Amount available to purchase extended insurance. : 
Loan held chargeable against policy in computing net value to détermine 
sum available to purchase extended insurance. Brann v. Missouri State | 
Life Ins. Co. (Mo.) 2 
Policy issued in Missouri by New York company licensed to'do business in 
that state is subject to nonforfeiture law despite loan as affecting ¢x- = 
tended insurance. Liebing v. Mutual Life Ins. Co. of N. Y¥. (Mo.).... 306 
Under circumstances. as stated, policy held to have lapsed before death of 
insured. Bronson v. Northwestern Mutual Life Ins. Co, (Ind.) ....+..+++ 28 
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There can be no extended insurance under nonforfeiture statute where in- 
debtedness on policy exceeded three-fourths of the net reserve — Where 
policy provided for extended insurance for a term shown by table in- 
dorsed in policy, there could be no recovery on policy under such pro- 
vision on insured’s death some months after default where cash sur- 
render value exceeded indebtedness by only two cents. Wilhelm v. 
Prudential Ins. Co. of America (Mo.) 


§ 359. SURRENDER VALUE.. 


Surrender value held to depend on payment of full premiums, whether 
called for or not. Federal Life Ins. Co. v, Sayre (Ind.)......esessee08 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER, 


Waiver of forfeiture for nonpayment does not create new contract but con- 
tinues original contract. Sovereign Camp, W. O. W. v. Adams (Ala.) 
Waiver of lapse of policy to be binding on company must be by agreement 
supported by valid consjgeration or estoppel — Act of company cannot 
operate as waiver by agreement when performed after death of insured 
—Waiver by estoppel of lapse of policy requires some act of company 
whereby insured was misled to pis prejudice. Bronson v. Northwestern 
Mutual Life Ins. Co. (Ind.) anes 

Question of what constitutes waiver of forfeiture “ot policy, ‘or evidence of 
such waiver, is to be determined by law of forum. Headley v. Central 
Life Ins. Co. of Tll. (Mo.) 


$372. WHAT CONDITIONS MAY BE WAIVED. 


Stipulation for payment only to agent having specified receipt may be waived. 
Kansas City Life Ins. Co. v. Elmore (Tex.) : 


$374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 


§ 375. —— IN GENERAL. 
(2). Nature of agency. 


Facts as stated did not authorize insured to believe that agent had author- 
ity to waive ee Soares of premiums. Smith v. N. Y. Life Ins. 
Co. CN. BM.) cccccscccce eccccceeeccccesve 

Insurer’s superintendent had ‘authority to waive payment of extra war 
risk premium. Commonwealth Iife Ins. Co. of Louisville, Ky., v. Roy 
(Ala.) .. eove'es’s evececoce 

Evidence held not to support finding ‘that’ local agent was general agent 
with authority to waive provision against incumbrances. Henning v. 
American Ins, Co. (Kans) 


§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 

Evidence that collecting agent told beneficiary that policy did not lapse 
until certain payments were overdue was insufficient to modify policy 
or constitute waiver of provisions. Hayes v. Metropolitan Life Ins. 
Co. (Mass.) ... eccescccce 

Held that, in view of express limitations upon power of "soliciting "agent who 
received application and who made manual delivery of policy, knowl- 
edge of such agent is not imputable to insurer. New York Life Ins. 
Co. v. Patten (Ga.) 

Under circumstances as stated, knowledge of agent was not imputable to 
company. New York Life Ins, Co. v. Patten (Ga.) 

(2). Conditions to which restrictions apply. 

Restriction as to officials having authority to modify contract held inappli- 
cable since there wus no question of modification, Hungerford v. Mutual 
Life Ins. Co of N. Y. 


$377. KNOWLEDGE OR NOTICF OF FACTS IN GENERAL, 
(1). Necessity of knowledge of breach. 


Manner of payment may be walved before forfeiture where company accept- 
ing payment was in ignorance of serious illness of insured. Kansas City 
Life Ins. Co, v. Elmore (Tex.) 


#378. KNOWLEDGE OF OR NOTICE TO OFFICER OR AGENTS. 
(1). In general. 


Agent’s knowledge of misrepresentations imputed to insurer. Zackwik v. 
Hanover Fire ins Co. (Mo.)..... ° 

Knowledge of agent as to value of property ‘and other insurance is imputa- 
ble to insurer. Sioux City Inv. Co. v. Hartford Fire Ins, Co. (Ia.) 
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Insurer, issuing policy with knowledge of vessel’s unseaworthiness, cannot 
avoid liabilliy by relying upon warranty of seaworthiness contained in 


policy. American Merchant Marine Ins, Co. v. Margaret M. Ford Corp. 
CH GBD. . cane dctec000ceeenbked ctneds tude segecveweiueae ee aaemne cee eees 509 


(3). Nature of agency and authority of agent. 


Existing and valid policy providing that it shall be void if assured shal! 
thereafter make any other insurance on property without written as- 
sent of company is not avoided by issue of such subsequent policy when 


same person acts as agent for both companies. Bradbury v. Ins. Co. 
of State of Pa. (Me.)..... 










§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT 
OR UNDER HIS DIRECTION. 


(4). Life and accident insurance. 


Where applicant: truly answers questiong but insurer’s physician inserts false 
statements, insurer is estopped to rely on such false report to defeat 
action on policy. Hale v. Sovereign Camp, W. O. W. (Tenn.) ........ 336 


§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 


Where bogus application was sent in through negligence of insurer’s agents. 
without fault of applicant, insurer is estopped to rely on falsity of such 
statements. Hale v. Sovereign Camp, W. O. W. (Tenn.) ............ 336 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
$ 383. ORAL. WAIVER. 


Provision exempting insurer’from liability for death in military service can- 
not be orally waived. Caldwell v. Ill. Bankers’s -Life Ass’n (Tex.) .... 340 


§ 387. -—— CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 


Sums of money received from sales of annuities held not “premiums” for 
purposes of computation of franchise tax. People ex — Metro Life 
Ins. Co, Vv. Knapp (N. ¥.) cccccccccccccccccccccsccccces evsvccocesseoens 89 


§ 388. IMPLIED WAIVER IN GENERAL, 
(2.) 


Representations of agent that there was no need for paying premium held 
waiver of forfeiture. Carroll v. N. Y. Life Ins. Co. (N. D.) 


(3). Acts and conduct of insurer or agents in general. 


Notice of interest on loan mailed after insured’s death does not waive 
lapse of policy for nonpayment of premium where insured had right to 
reinstatement, Bronson v. Northwestern Mutual Life Ins. Co, (Ind.) .. 288 

Consent of agent to sale of property does not waive defense of losg of in- 
surable interest. Mahan v. Home Ins. Co, (MO.) ...ccceecceeceevenee 366 

Where insured tried to make payment, forfeiture will not be favored on tech- 
nical or trivial grounds. Kansas City Life Ins. Co. v. Elmore (Tex.) 346 

(4). Custom and course of dealing as to payment of premiums. 

Tender of bank check or certificate of deposit in payment is not sufficient 
compliance with policy provisions unless similar payments have been 
received. Kansas City I.ife Ins, Co. v. Elmore (Tex.) . 

Conduct and dealings of company may create estoppel of forfeiture because 
payment was not made in stipulated manner. Kansas City Life Ins, 
Co. v. Elmore (Tex.) COSSHW ORCS CEREELCH EE ORES - 346 

(5). Guaranty and indemnity insurance. 


Liability insurer, by defending suit against insured, held estoped from de- 
nying liability. Utterhback-Gleason Co. v. Standard Acc. Ins. Co. of De- 
trqit,. Mich, (N, Vid. ..ccaccoss Cee ccrerccescecseesceetsseercocecees 83 
Insurer by assuming to defend action against insured was made uncondi- 
tionally liable for judgment up to amount of indemnity and insured 
* was not compelled to pay judgment in order to recover from insurer 
nor could insurer contend that cost of action was not out of scope of 
+ policy. American Indemnity Co. v, Fellbaum (TeX.)...+.eseeeeeeeeeese 186 


§ 389 ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 


Recovery for death of insured, employed as stationary engineer in electric 
light plant, by contact with charged wire could not be defeated under 
provision that insured would not engage in handling electric wires or 
dynamos; company having waived right to rely upon such employment 
for breach of contract. Hungerford v. Mutual Life Ins. Co. of N. Y. 

Knowledge of intent to violate conditions. 

Exemption from liability for death in militdry service is not void as against 
public policy; fact that insurer knew -insured would probably engage 
in military or naval service is legally insufficient to work waiver of 
war clause; retention by: company of unearned portion: of first premium, 
with knowledge of fact that insured was engaged in military service 


Was not sufficient to constitute waiver. Railey v. United Life & Acci- 
dent Ins. Co. (Ga.) 
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(8). Renewal without objection. 
Condition of fire policy on stock of automobile dealer that he should report 
to company each car owned by him and its location as soon as known 
and have entry thereof made in passbooks provided therefor, was 
waived, policy being, in effect, in renewal of like pojicy for previous 
year and agent had knowledge of facts. Calif. Ins, Co. v. Bishop (Tex.) 617 


§ 390.. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RE- 
SCIND POLICY. 


Sole and unconditional ownership provision is waived if at time of issu- 
ance or afterward insurer is informed of actual conditions and fails 
to take action. Vulcan Ins, Co. v. Johnson (Ind.).......+eeseeee--e00 144 
One of several insurers, whose policy was void on account of other insur- 
ance, held not estopped to make defense of invalidity on account of such 


other insurance. Providence-Washington Ins. Co. v. Boatner (Tex.) .. 242 
§ 391. ADMISSION OF LIABILITY ON POLICY. 
Where insurer admitted its Nability on policy after insured’s death, its con- 
duct manifested intention to waive defense based on insured’s misrepre- 
eoontations, Dye V. MM. FT. 2400 TAB. GO, GEES.) ccvccscvoccecesvcecticces 444 


§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR 
; ASSESSMENTS. 


(1). In general. 


Where insurer, though knowing character of insurer’s title when policy was 
issued and proof of loss was made, delayed tendering back the pre- 
ium for four months, policy condition was waived. Vulcan Ins. Co, v. 

CEJqRMIOM CINE.) rcccccccccccccvecvecscescaccecccccccescscessedeccsccccen BGG 

Acceptance of premiums held not to estop insurer to deny liability for face 

of policy on life of son in military service, American Nat, Ins. Co, v. 


DOE CEG) “ccc cchacstneces ve chosancnrcsndtopncrcsacecvecsedsecceescescs 231 
Under circumstances stated company held to have waived forfeiture tor non- 
®i payment of premium. Carroll v. N. Y. Life Ins. Co. (N, D.) .......... . 223 


Payment accepted by company, though made in manner violating provisions 
does not authorize forfeiture. Kansas City Life Ins. Co. v. Elmore 
EEL). Kees vcccccccdecererasevedshecctehedencseses seeders cseewsaseboeses 346 

Exemptien-from liability for death in ‘military service is not void as against 
public policy; fact that insurer knew insured would probably engage 
in military or naval service is legally insufficient to work waiver of 
war clause; retention by company of unearned portion of first premium, 
with knowledge of fact that insured was engaged in military service 
was not sufficient to constitute waiver. Railey v. United Life & Acci- 
-dent Ins. Co, (Ga.) 


(8). Demxand and acceptance after injury or death of person 
. insured. 
Where polity had been forfeited for non-payment, subsequent acceptance of 
payment in ignorance that insured was then dead does not waive pre- 
vious forfeiture. Kansas City Life Ins. Co. v. Elmore (Tex.) ........ 346 


(11.) Offer to return. 


Defendant insurer’s failure to tender back premiums held not evidence of 
waiver of defense of misrepresentation in obtaining the policy. Dye v. 
Be ee ce ee a: ED. 0 en inc 6 OOS 6 NERO ChOcebA Fas rKOReKeeveekiousse 444 


$*395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

Rejection of claim on sole ground that insured was not owner waives other 
grounds.:: Vulcan Ins, Co. v.: Johnson (Ind.).......ceeececeececcess cece 

Refusal to accept premium without unauthorized bonus waived ‘tender of 
money. Amer. Nat'l Ins, Co. v. Allen (Tex.) wccccccscsccccesecccvesses Oat 


§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1.) ‘In general: * 
Inconvenience to plaintiff after fire by company’s request for proof of loss 


as not. sulficient to estop: company. Emmons v. Farmington Mut. Fire ; 
BO. GA, EFTGR) cenceerccrecucesanecdpansiececsceresereesscagecesseonrest 507 


§ 399. PAYMENT OF LOSS, 


Company,;, having voluntarily issued check to beneficiary without investiga- 
tion as to liability on policy, cannot, in absence of fraud on part of 
beneficiary in securing such check, defend in action on check on ground 
that insured was guilty of fraud in securing policy. American Cent. 
mine . TOR. CO, Vy BORE. GRRE) ce svcvicvacecsvcsscconcstsconcvcvevesesebe 574 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


Clause. making policy incontestable after one year from its date requires 
payment of insurance in event of suicide by insured after expiration of 
year and is not invalid as contrary to public policy—clause excepting 
suicide within two yenrs impliedly imposes liability after expiration of 
such period. Northwestern Mut. Life Ins. Co. v. Johnson. Nat'l Life 
Ins. Co. of Montpelier, Vt., v, Miller (U. S.)...... 


eee ee eee ee eeeesereee 
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XII. Risks and Causes of Loss. 


§ 404. PERILS OF RIVERS, LAKES AND INLAND WATERS. 


Marine poiicy will be given liberal construction in favor of insured and all 
doubts resolved in his favor. Hillman Transp, Co. v. Home Ins, Co. of 
N. YY. Game v. Ina. Co. of North Amoriond.. (Pai) sc ccicvccesgvedsccesces 
Unexplained capsizing of vessel held included in “unavoidable dangers” of 
river. Hillman Transp. Co. v. Home Ins. Co. of N, Y. Same v. Ins. 
CO. GE NGVER BIGGIE CPE). cscs cccccsctcisevenescodsescousenonedws 
Loss of vessel on shipways from giving way of, fastenings of crib was not 
covered by policy insuring against unavoidable dangers of rivers, etc., 
as giving way of fastenings was cause of loss. Prohaska v. St. Paul 
ak, Se a Ce OS, eevee eat baee eee s bec cceas Rakbeaceee 


(A) MARINE INSURANCE, 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 421. FIRE. 


Insurer was liable for damage by fire caused by explosion notwithstanding 
other provision providing for termination of policy upon fall of building. 
except ag result of fire, since the two clauses must be construed to- 
gether — Insurer held not liable for damage by explosion as distinguish- 
ed from damages from fire where both resulted from an explosion in ad- 
joining building — if fire originated in insured building and spread to 
and caused explosion in adjoining building, insurer would have been lia- 
ble for damage to insured building resulting from such explosion, not- 
withstanding clause providing against liability for damage caused by 
explosion. Northwestern Nat. Ins, Co. v. Mims (Tex.) ........... eenes 

Where policy exempts inturer from liability for loss directly or indirectly 
caused by explosion, insurer is liable if explosion was caused by fire, 
Northwestern Nat. Ins. Co. v .Westmoreland (Tex.) ...........- eacecvecs 

Fact that owner of building had not enforced covenant in lease for replace- 
ment of broken glass did not preclude recovery on policy. Banner Laun- 
dry Co, v. Great Eastern Casualty Co, (Minn.) ........eeeecees eseeces 

Damage from blowing up neighboring building to prevent spread of fire 
within exception as to explosion; statutory provision may be avoided 
by express stipulation: exception not contrary to public policy. _ West- 
CROMER FIER GR CO. Wi DOS CD als 65 6 c.hacs neces sas aur ewadhdbuan«ces 


§ 423. LIGHTENING, WIND, TORNADOES, AND OTHER STORMS. 


Policy, agreeing to make good all immediate loss or damage to property 
insured which should happen by windstorm covered loss of horse se- 
cured in barn, when frightened into fatal injury. Fidelity Phenix Fire 
You, CO. G0. FOG. KORN -¥... AMGGINER. MIME) 4 os6ctcccetac +endcadeancnsuus 


§ 424. ACCIDENT. 


Sudden expulsion of cover over hot well in connection with steam boiler held 
an “explosion” — exception of lability for loss by explosion do®s not re- 
lieve insurer from liability for damage indirectly caused by explosion. 
American Paper Product Co. v. Continental Ins. Co. (Mo.) ............ 

Policy covering breakage of glass held to protect lessee on his liability to 
replace glass under lease; proof of breakage is proof of cause of action 
founded on policy unless there is affirmative showing that breakage 
was within exception of policy. Banner Laundry Co. v. Great Eastern 
Compete. Ce. CORED oa 0: dcca 66006400 cendesesinsnasecastecsn ee kéaeceaween 

Loss of uncleaned wool “in the greasef’ by flood, while in public scouring 
mill for cleaning and compressing into packages for transportation, held 
not risk of ‘“‘transportation’’ insured against. Williams v. Mannheim 
Fae. Ce., .CREGRR).  a:0.0:o:5:00.0: 0 10 019. 010:609.000.6% ts Ke eeeesernomenenececcebe nie 

Policy on automobile insuring against damage resulting to automobile by 
being in accidental collision with “any other automobile, vehicle or ob- 
ject’ held within exception to rule of ejusdem generis — Policy insur- 
ing plaintiff against damage by collision was not obligation to indemnify 
plaintiff for damage to car when it tipped over on highway, striking 
ground to its damaga Bell v. American Ins. Co. (Wis.)..........-. 

Wool in scouring plant damaged by flood held not covered by policy in- 
demnifying against loss in “transit” and during ‘“transportation’’. 
Koshland v. Columbia Ins, Co. (Mass.) ..erecccsccercvercccccccsecsves 

Striking of truck by falling onto it from above of scoop of steam shovel 
with which truck was being loaded is “collision” within policy. Uni- 
vefteal Gervice Co. Vu Amer. Imm Co.  (RRICHL) “oi ce wctccaccccpsevescees 


§ 425. THEFT. 


“Pilferage” includes all theft of part of package where package itself was 
not stolen. Goldman v. Ins. Co. of North America (N. Y.)....0-sseeee 
Theft of automobile by owner’s nephew fell within meaning of exception of 
owner’s policy thereon excluding liability of insurer if person commit- 
ting theft was “in assured’s household”. Rydstrom v. Queen Ins. Co. 
of.-America: (Md.) .......... Fosse seedy Uive Coetwedeotovssucecwee covedve 





371 


372 


+ 407 


272 


407 


653 


183 











Insurance Law Journal, Vol. 57. 








Policy covering ioss by robbery by compelling officer of assured to unlock 
safe or vault, covers robbery committed by taking securities from un- 
locked safe which was within locked vault where cashier was compel- 
led to open vault. Mer Rouge State Bank v, Employers’ Liability As- 
sur, Co. Ltd. of London, England (U. 8S.) 


§ 427. PROXIMATE CAUSE OF LOSS. 


“Proximate cause” is efficient cause, or one that necessarily sets other cause 


or causes in operation. Prohaska v, St. Paul Fire & Marine Ins. Co. 
GT, TB) ewpeccccscecdecccdscnseverpcccccnserrecvecvesesrcceceseeenevese 


§ 428. NEGLIGENCE OF INSURED. 


Application of doctrine res ipsa loquitor held not material in action under 
policy covering breakage of glass. Banner Laundry Co. v. Great Eastern 
Casualty Co. (Minn.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOY- 
EE. 


In bond insuring employer against losses. sustained by reason of conduct of 
employee constituting embezz!ement, word “embezzlement” is to be con- 


- 407 


strued broadly and loss occasioned by employee's speculating on market . 


in name of employer without his knowledge is within protection of 


bond. Mitchell Grain & Supply Co. v. Maryland Casualty Co. of Balti- 
more, Md. (Kan.) 


$435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS 
OF LIFE. 


Workmen's compensation policy held to cover mechanic killed during au- 
tomobile race, Frint Motor Car Co. v. General Accident, Fire & Life 
Assur. Corp., Ltd. (Wis.) ...... 0908 o62:0 Cvecccgccceeseccce eecccccccece 

Casualty policy covering accidents to employees of millinery store did not 
cover injury to plasterer engaged in repairing plastering of store. New 
Amsterdam Casualty Co. v. State Industrial Commission (Okla.) ...... 

If bond is intended to protect assured from liability for damages or to pro- 
tect persons damaged by injuries occasioned by a®sured as specified, 
when such liability should accrue and be imposed by law, it is “lability 
bond’; but if it is only to indemnify assured against actual loss by way 
of reimbursement for moneys paid or which must be paid, it is “in- 
demnity bond” protecting only assured — Bond not complying with 
public motor vehicle license law may be liability bond rather than in- 
demnity — Purpose of contracting parties is to be considered in deter- 
mining whether bond is lability or indemnity bond — Contract construed 
as one for any liability imposed by law and not mere indemnity bond— 
Compensated guarantor will not be released from guaranty after liability 
covered by its engagement has accrued, although not established by law 
until after lapse of policy for nonpayment of partial premiums, Fenton 
ee | re re eee err eee 

Contract insuring against loss or liability for personal injury of employee 
including “erection and moving of derricks’ covered liability where 
servant was injured or killed while taking down derrick — Contract 
held to cover injury to assured’s servant out of state.: S. R. Zagst & 
Co.. Inc. v. Southern Surety Co. (La.) .....ee ee eeecccecevereccece 

Employers’ liability policy held to apply to injuries sustained by employee 
working out of town, policy providing that it should apply to injuries 
sustained by reason of business operations conducted at work places 
therein described or “elsewhere’’ — Work carried on on premises other 
than those expressly named in employers’ liability policy is inadmissi- 
wee. DRVeeee Sen Se. V POET TUG) cic'ce ccc nnccccesenesevestessee 

Employee of pipe line contractor, hired in Texas, held Texas employee when 
injured in Louisiana in work, and under protection of policy. Home 
ee a a ee Be era ee eee 

Policy held to cover master’s liability at common law as well as under 
Compensation Act. Trinity County Lumber Co. v, Ocean Accident & 
Guarantee Corporation, Ltd, (Tex.) 


§ 437. WRONGFUL ACTS OF INSURED. 


Insurer cannot escape Hability on accont of accident suffered by child over 
14 because child had been previously employed by insured before reach- 
ing age of 14—-though employer's Hability policy exempted employer 
from ‘iability for injury or death of child employed contrary to law as 
to age, or to any child under 14 where age was not restricted by statute, 
insurer cannot escape Hability on account of death of child over 14 
because employer failed to secure certificate of age of minor. Planters’ 
Lumber Co. v. Frankfort Marine, Acc. & Plate Glass Ins, Co. (La.). 

Insurer’s truck held not driven by person contrary to statutory age limit. 
Mannheimer Bros. v. Kansas Casualty & Surety Co, (Minn,)...eesesees 
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Employers’ Hability policy held to include loss from injury to minor em- 
ployed in violation of law, though not covered by Workmen’s Compen- 
sation Act; “‘employee’” — Where defendant insured employed against 
liability imposed by law for damages on account of personal injuries 
to employees, and minor employee was injured as result of failure to 
guard machinery as required by law, defendant is liable. Edward Stern 


@ Ca. Vi Rory RR: TR OR CRG cei s Ces ea ie brewesccuau 656 

(D) LIFE INSURANCE. 

§ 488.. CAUSE OF DEATH IN GENERAL. 

War clauseg in life policies held valid. Long v, St. Joseph Life Ins. Co. (Mo.) 122 

Death from disease at training camp ig not while ‘‘engaged in active mili- 
tary service”. Rex Health & Accident Ins. Co. v, Pettiford (Ind.) - 256 

Exemption from liability for death in military service is not void as against 
public policy; fact that insurer knew insured would probably engage 
in military or naval service is legally insufficient to work waiver of 
war clause; retention by company of unearned portion of first premium, 
with knowledge of fact that insured was engaged in military service 
was not sufficient to constitute waiver. Railey v. United Life & Acci- 
Gat TOR Ce CORY oc cccsncs Cones sc dkesanentee cbse ees en ten hhemeeenes 566 

Under policy excluding death in military service, death from drowning as 
result of collision of transports held excluded. Railey v. United Life 
ROO TUM. CW. . CR Rk. odin kccees de vide btee tus cae beceriense ueaees 566 

(E) ACCIDENT AND HEALTH INSURANCE, 

§ 446. EFFECT OF INSANITY. 

Provision that suicide committed, whether sane or insane, should avoid 
Policy is valid under Illinois laws. Prentiss v. Illinois Life Ins. Co. 
CMO.) ccccccccccccccccccccccccccccecccesecccccccccccccescccccccecccosos 168 

§ 448. DEATH CAUSED BY BENEFICIARY. 

Where husband murdered wife, policy on their joint lives payable to survi- 
vor cannot be collected by wife’s representatives although husband’s 
conviction prevented him from recovery. ore v. N. Y. Life Ins. Co. 

CTU. Bi) cccccncccve oe cccccecesecoses Ceo COT HOO SSO SECC CESE Rhee Ee SORE -. 193 

§$ 450. DILIGENCE REQUIRED OF INSURED. 

Recovery is not defeated by fact that negligence of insured entered into his 
death. Avtna Life Ins. Co. v. Little (Ark.).......ccccccccccccccccccccs 56 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1.) In general. 

Where policy excepted injuries resulting from fire arms, there could be no 
recovery for accidental death by discharge of gun — such provision in 
policy was valid. Penn v. Travelers’ Ins. Co. (MO0.) ....-eseeeceececes 265 

Passenger in airplane was “participating”? in ‘aeronautics’ within meaning 
of provision in policy. Bew v. Travelers’ Ins. Co. (N. J.) ......e.005- 640 

Provision that insurer would not be liable for injury in automobile acci- 
dent if automobile were able to proceed under its own power after acci- 
dent should be fairly and reasonably interpreted to mean that auto- 
mobile should be able to continue to move in practically the same man- 
ner and under same conditions as existed before accident. Sears v. 
Paciie Mut. Lite Tam Ca. ce CURE. GER) Seccdcasiscdiccocindesecsstve 634 

§ 454. BODILY INFIRKMITIES OR DISEASE. 

Salpingitis held “disease common to both sexes’ within health policy as 
males are not immune. Nat’! Life & Accident Ins. Co. v. Weaver (Tex.) 404 

§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 

Death is “accidental” within meaning of policy, when it is result of injuries 
inflicted by third person without fault of person injured. eee v. 
Mass. Deming & EAE Cos. COMED -<nccbccnesncse ec tadaausacnns 62 

Death of insured is “acciental” within policy where it is unexpected ‘and “not 
probable result of conduct. -#tna Life Ins. Co. v. Little (Ark.)........ 56 

Finding that insured was killed by negligence of beneficiary establishes 
that death was acciiental—involuntary manslaughter of insured by 
beneficiary does not bar recovery. Throop v. Western Indemnity Co. 168 
(Cal) cece rcccccccssceccccceecsecescccesecercssereseeeeeeereseeeeetos 

In absence of specific limitation, accident policy covers death at hands of 
robber. Hessler v. Federal Casualty Co. of Detroit, Mich. (Ind.) ..... 251 

Death of insured resulting from his voluntary act in getting off moving rail- 
road train held not through accidental means, Whitehead v. Railway 
Mail Age’n (U. S.) ...eeeeee Cocecccccccecces Coesoccecovcccese Cee bekeeas 384 
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Death caused by exploding shell while engaged in battle as soldier in Uni- 
ted States army held to have resulted “from bodily injury sustained and 
effected directly through external, violent, and accidental means” — 
If policy contains no provision excepting such hazards, and by chance 
insured ig injured or killed as result of hazard incident to his occupa- 
tion, his injury or death may be said to have been caused by accidental 
means — If chance determines what particular person is killed, death 
is “accidental.” State Life Ins. Co. v. Allison (U. 8.) 

Under certificate providing benefit for accidental death, beneficiary held en- 
titled to recover for death of insured from rupture of heart vessels at 
time of lifting cotton bale. Pledger v. Business Mén’s Accident Ass’n 
of Texas, (Tex.) 

Accidental death may be unexpected or unintentional result of voluntary act 
and death from accidental means must result from some unforeseen or 
unintended act. U. S. Fidelity & Guaranty Co. v, Blum (U. 8.) 


$ 458. INHALING GAS. 


Beneficiary held entit!ed to principal amount of policy on death by as- 
phyxiation. Breen v. Great Western Acc, Ins. Co, (TIowa).....+eesees 


§ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 
(1). In general. 

To render insured guilty of voluntary exposure to unnecessary or obvious 
risk of injury, he must have done some act intentionally which reason- 
able or ordinary prudence would pronounce dangerous. Federal Sav. & 
Ins. Co. v. Rager (Ind.) 


§ 465. SUICIDE OR SELF INFLICTED INJURIES. 


Statutory suicide provision does not apply to accident policies, -Woodlock 
v. Aftna Life Ins. Co. (Mo,) 


§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 


To avoid policy in case of accident accompanied by disease, disease must 
proximately contribute to death. U. S. Fidelity & Guaranty Co. v. Hood 
(Miss. ) 

Where pneumonia developed because of insured’s weakened condition re- 
sulting from physical injury produced by accident, death from pneu- 
monia held proximate result of injury. Robinson v. Nat’l Life & Acci- 
dent Ins. Co. (Ind.) 

Sickness causing accident is not concurring cause of death. U, S. Fidelity 
& Guaranty Co, v. Blum (U. S.) 


XIII. Extent of Loss and Liability of Insurer. 


(A) MARINE INSURANCE, 


§ 478. EXCEPTION OF PARTICULAR AVERAGE OR PARTIAL LOSS. 

Application to revise franchise tax must be presented within year after 
tax is audited and stated People ex rel. Metro. Life Ins. Co. v. 
Knapp (N. Y.) 


(B) INSURANCE OF PROPERTY AND TITLES. 


§$ 498. VALUE OF PPOPERTY DESTROYED, 


$ 499. IN GENERAL. 


Statutory manner of computing value of automobile was correct. Zack- 
wik v. Hanover Fire Ins. Co. (MO0.)....ceeeeeee 


§ 508%. 

Action of directors of company in taking up worthless notes which treasurer 
had without authority entered on books of the company, in compliance 
wit, orders in bank commissioners, held not payment of notes. Guar- 
anty Trust Co. v. U. S. Fidelity & Guaranty Co. (N. H.) a 


§ 501. INSURANCE OF PART OF VALUE. 


In absence of average or coinsurance clause, assured is entitled to collect 
entire loss; but under average clause, if loss and insurance are less than 
stipulated percentage, there cannot be full recovery — Parties to fire 
insurance contract are not prohibited from adding average or coinsur- 
ance rider to standard form. Aldrich v. Great American Ins. Co., N. Y. 
CH... Bal eo 
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(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 512%. 
Rule when two policies of insurance partly coextensive each provide that 
insurer shall be liable for excess only as stated; rule stated as between 
employers’ liability policy and boiler insurance — Each policy must, 
under “double insurance’ contribute proportionately to loss even in 
absence of any specific provision so requiring. Hartford Steam Boiler 
Inspection & Ins. Co, v. Cochran Oil Mill & Ginnmery Co. (Ga.) ........ 















§ 513. EXPENDITURES. 
Liability policy insuring foreign corporation held not to cover premium for 
attachment bond. Green River Distilling Co. v. Massachusetts Bonding 
& THR Coc. CM... Ze) anccccorscccvess vacuccsscescvesscetsvcectssteuneanaas 
Liability insurer which refused to defend cannot thereafter challenge policy 
holder’s conduct of defense. Frankfort Marine, Accident & Plate Glass 
Ins. Co. v, Lafayette Telephone Co. (IMd.) ....eceeeeeeeeeeeseeeeeeeees 270 






273 











§ 614, DAMAGES INCURRED OR PAID. 


Insurer refusing to defend suit could not defend action by assured for in- 
demnity. 8S. R. Zagst & Co., Inc. v, Southern Surety Co. (La.) ...... 406 











(D) LIFE INSURANCE. 






§ 515. AMOUNT PAYABLE ON DEATH. 


War clauses !n life policies held valid. Long v. St. Joseph Life Ins. Co. (Mo.) 122 
Despite war clause, insurer held lable for face of policy where member of 
naval] reserve died while home on furlough from disease not caused 
while “engaged” in service. Long v. St. Joseph Life Ins. Co. (Mo.)... 122 
Limitation of Mability to premiums paid, In case of death while in military 
or naval service, held binding. Bradshaw v. Farmers’ & ae Life 
Ine, Co. (Kan.).ccccccccsse coeccencccececescoccocoess Gee 
War clause limiting liability applies * only to death in consequence of ‘mili- 
tary or naval service — insurer has burden of establishing such facts. 
Gorder v. Lincoln Nat, Life Ins, Co. (N. D.) ...cccccccencccccccccececes 224 
Provision restricting liability in case of military service held ineffectual ex- 
cept in case of death through such service. American Nat. Ins. Co. v. 
Parner (TU). cccovcesescccccccccececstscvcesovescssvicssestensecens eos 231 
Death from influenza at naval training station held not ‘within war clause 
limitation of liability. Boatwright v. American Life Ins. Co, (Ia.) .... 202 
Under facts as stated. beneficiary held entitled to sum as determined. Frese 
v. Northwestern Nat. Life Ins. Co, (S. D.) wcccsesseeeerevsceccees 335 
Liability held limited to premiums paid where insured entered military 
service without company’s permission, though policy also provided that 
after one year it should be incontestable except for specified causes. 
Field v. Western Life Indemnity (Tex.) .ccccocdcccvcdccsccccctecvece 462 
Provision reducing amount of recovery in case of insured’s death outside 
United States while in military service as enlisted man includes drafted 
men, McQueen v. Sovereign Camp, W. O. W. (S. C.) ccccececcceevecs 461 
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§ 523. DEDUCTIONS AND OFFSETS, 

Amount of loan directed to be reserved by statute held properly deducted 
from face of policy—option as to repayment of so-called loan under 

policy held to refer to method, and not to obligation to pay. Long 

v. Northwestern Nat. Life Ins. Co. (TOW&)....ccccccccccccccccccccccce 98 















(E) ACCIDENT AND HEALTH INSURANCE, 


§ 524. TOTAL DISABILITY. 
Absolute physical inability to transact any kind of business pertaining to 
insurer’s occupation is not necessary for “total disability’. Clarke v. 
Travelers’ Ins, Co, (Vt) ccccccccsccccccsccccvcdcccoccoccesvevocssesoone BE6 

















CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHY- 
SICIAN. 

Where physician was kept informed as to insured’s condition by telephone 

calls and on such personal visits and telephone calls prescribed for in- 

sured, this met condition of recovery in health policy that insured be 

“regularly visited at least once a week” by physician. Bass v. Pioneer 

Eaee FO CG CH Se cce hese sihe necks ccdnesscesqane nde sinsdecatedeses 529 


§ 525. 

















§ 527. PECULIAR INJURIES SPECIFIED IN POLICY. 


Insured thrown from car wag injured in public conveyance under double 
indemnity clauee. Distler v. Columbian Nat. Life Ins. Co. (Mo.) ...... 389 


(31) 
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$630. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


Under health rider providing for sickness indemnity for loss of time during 
convalescence, insured held not entitled to sickness indemnity for dis- 
ability period from first consultation to confinement in sanitarium, ‘“‘con- 
valescence” meaning gradual recovery of health or physical strength 
after illness, unless and until there was loss of time oe confinement. 
Heymann v. Continenta) Casualty Co, (La.) 

Policy held to cover death from robber notwithstanding. limitation against 
intentional injuries. Hessler v. Federal Casualty Co, of Detroit, Mich. 
(Ind.) 

Ten per cent limitation of law under accident policy tn case of suicide held 
valid as to suicide while sane but invalid as to suicide while insane. 
Woodlock v. AStna Life Ins. Co. (Mo.) 


XIV. Notice and Proof of Loss. 


§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 


Provision for immediate notice of default had reference to default upon 
which company claimed under bond and not to defalcation for which 
no claim was made under bond. Guaranty Trust Co. v. U. S. ew 
& Guaranty Co. (N. H.) 


§ 534. STATUTORY PROVISIONS. 


Statute making stipulation for notice of claim within 90 days void, held in- 
applicable to provision in indemnity policy requiring immediate notice. 
Texas Glass & Paint Co. v. Fidelity & Deposit Co. of Maryland (Tex.) 


$535. NECESSITY OF NOTICE. 


Failure to give notice of loss does not avoid policy when not so provided. 
Zackujk V. Hanover Fire Ine. Go. (MO0.)...ccccvccccscccvccccsacencovece 


§ 539. TIME FOR NOTICE AND PROOF. 
(3). “Immediate” notice. ; 


Provision in tornado policy limiting time for proof of loss is reasonable. 
Concordia Fire Ins. Co. v. Waterford (Ark.). 

When policy requires immediate notice of death or injury, notice must be 
given within reagonable time and compliance with such requirement is 
condition precedent to recovery on policy. Buckley v Mass. Bonding 
& Ins. Co. (Wash.) 

Notice of death given twenty days after appointment of administrator held 
sufficient compliance with “immediate notice” Woodlock v. Aetna Life 
Ins. Co. (Mo.) 

(5). Other insurance, 

Failure to give notice of loss within period required by policy held not to 
work forfeiture. Fisher v, Globe & ne Fire Ins. Co. of N. Y¥. C. 
(La.) eeoccccesee 

Failure to furnish one of loss within. “time prescribed does not. ‘prevent 
recovery. Clark v. London Assur. Corp. (Nev.) 

(6). Excuses for failure or delay. 


Failure of members of church congregation to furnish proof of loss in time 
is excused where member who procured insurance and who alone knew 
its conditions, was killed in same storm which demolished church, 
and other members first learned of policy when safe was opened, after 
expiration of time limit. Concordia Fire Ins. Co. v. Waterford (Ark.).. 


§ 542. STATEMENTS OF PROOFS OF LOSS OF OR DAMAGE TO PROP- 
ERTY. 
(1.) In general. 

Substantial compliance with terms of marine policy regarding proof of loss 
is sufficient — Where insurer was advised that vessel had been seriously 
damaged, copy of survey sent, and later formal notice of vessel’s aban- 
donment, held, there was sufficient compliance with policy’s terms. 
American Merchant Marine Ins, Co. v. Margaret M. Ford Corp. (U. 8S.) 


§ 548. EXAMINATION OF INSURED. 


Where insured was charged with arson and refused to testify on examination 
under policy requirments on constitutional grounds, insurer was not re- 
quired to make new demand for such examination after arson charge 
was dismissed. Hickman v. London Assur. Corp. (Cal.) 


§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR 
DEATH. 


Provision in accident policy providing for autopsy after body has been 
buried is contrary to public policy and void. U. S. Fidelity & Guaranty 
Co. v. Hood (Miss.) 


414 
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Provision for autopsy in case of death will be construed most strongly 
against insurer; demand and autopsy must be made before interment. 
U. S. Fidelity’ & Guaranty Co. v. Hood (Miss.) 


§ 550 EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 
Though contract provides for rendering proofs of loss, such proofs do not, 
hen rendered, become part of contract — Insurer is not party to proof 
of loss and is not bound by proofs. Clark v. London Assur. Corp. (Nev.) 


§ 553. FRAUD OR FALSE SWEARING. 
(1.) In general. 
It was not error to instruct jury that false swearing by insured, in order to 


defeat his claim, must be shown by company to have been done will- 
fully. Allegro v. Rural Valley Mut. Fire Ins. Co. 


§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DE- 
FECTS AND OBJECTIONS. 


§ 555. —— IN GENERAL. 


Requirement that proofs of death be made on blanks furnished by insurer 
may be waived. American Nat, Ins. Co. v. Wright (Ala.) 


§ 556. —— POWERS OF OFFICERS OR AGENTS. 
(1.) In general. 


Assistant of manager of burglary department of insurance company held 
not to have authority to waive requirement of affirmative proof of loss. 
Larner v. Massachusetts Bonding & Ins. Co. (Mass.) 


§ 558 —— IMPLIED WAIVER IN GENERAL. 
(2). Statements and acts of officers and agents. 


Where agents misled insureé, who furnished written statement of loss, into 
believing thai no further proof was necessary, company cannot take 
advantage of wrong, though it was that of its local agent and adjuster. 
Walton v, American Cent. Ins, Co. of St. Louis (Wash.) 


§ 559. ——— DENIAI. OF LIABILITY. 
(1). Insurance of property. 


Denial of Hability !s waiver of proof of loss. Concordia Fire Ins. Co, v. 
Waterford (Ark.) . COSSGEDEKCAOOEE KOE066.600be CbOESeduseehuis 

Where company denied ability te waived defense on ground of not having 
received required notice of loss. Queen Ins. Co. of Amer. v. — 
Strawboard Wo. (Imd.) ..... seeceeees ie ei 

Further proofs of loss waived when insurer denied liability” on ground "of 
vessel’s unseaworthiness. American Merchant Marine Ins. Co. v, Mar- 
garet M. Ford Corp, (U. 8.) 


§ 530. —— FAILURE TO OBJECT OR TO STATE GROUND OF OBJEC- 
TIONS. 


(1). In general. 


Where company received by mail notices of loss and requests for adjust- 
ment, it is held, that it waived provision of by-laws requiring such no- 
tice to be sent by registered mail. Graham v, Alliance Hail Ass’n of 
N. D. (N, Dz.) 

Even if insured’s notice to insurer did not comply with requirements, de- 
fense was waived where after loss insurer’s representative told insured 


company was investigating loss. Stone v. Amer. Mut, Auto. Ins. Co. 
(Mich. ) 


(2.) Necessity of specific objection. 


Insurer held bound to specify amount of loss admitted in order to contest 
amount of loss claimed. Lauman v. Concordia Fire Ins. Co. of Mil- 
waukee, Wis. (Calif.) 


(3.) Specifying ground of objection as waiver of other grounds. 


Objection to proof of loss, solely upon failure of insured to show ownership 
of or liability by Iaw or by specific assumption for loss or damage to 
the goods, held waiver of defense of lack of evidence of amount of loss. 
Lauman v. Concordia Fire Ins. Co. of Milwaukee, Wis. (Calif.) 


XV. Adjustment of Loss. 


§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBI- 
TRATION. 


Provision that in event of disagreement as to amount of loss, same shall 
be ascertained by disinterested appraisers, did not call for arbitration. 
Dworkin v. Caledonian Ins. Co, (Mo.) ... 


(33) 
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§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 
Appraisement made under policy to ascertain amount of damage caused by 
fire is not binding on assured where appraisers failed to ascertain dam- 
age to all property covered by policy and described in contract sub- 
mitting matter to them. Graff v. Nat’l Liberty Ins, Co, (Kan.)......@ 
In absence of statutory provision, award of arbitrators may be in form ot 
general conclusions—policy requirement that sound value and dam- 
age be separately stated applies to “use and occupancy” insurance. 
McQuaid Market House Co. v. Home Insurance Co. (Minn.).......se08 


(7). Actions to set aside award, 

Award of arbitrators is presumed valid and attack thereon must contain 

direct and specific allegations. McQuaid Market House Co. v, Home In- 
surance Co. (Minn.) ° eeerocsccece ee 


§ 575. FAILURE OF APPRAISAL OR ARBITRATION, 

Where jury found that arbitration provided for in contract had failed by 
reason of insurer’s fault in failing to choose referees who were free 
from prejudice, insured was not bound to enter into new arbitration 
agreement. Bradbury v. R, I, Ins. Co. (Me.) 


§ 579. SETTLEMENT BETWEEN PARTIES. 

Where insured received repayment of premium and signed release upon 
representations that company was insolvent and that he would receive 
further payment if any were made to other policy holders, and where 
it appeared that insurer was not insolvent and did make payment to 
other policyholders. held that settlement constituted unexecuted ac- 
cord and that insurer was entitled to maintain action on original 
policy. Lehde v. National Union Fire Ins. Co. of Pittsburgh, Pa. (N.D.) 

Where company had written policy on unauthorized form and in good faith 
denied liability because of false representations compromise of claim is 
valid and binding. Graf v. Employees’ Liability Ins, Co, (Ia.) 

Compromise and settlement of claim cannot be avoided and recovery allow- 
ed because made in adjuster’s opinion as to nonliability. National Fire 
Ins. Co. v. Plummer (Tex.) 


XVI. Right to Proceeds. 


§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF 
PROPERTY INSURED, 

Where mortgagee was made defendant but defaulted and it appeared that 
prospective purchaser had paid two-thirds of mortgage, insurer cannot 
defeat recovery on ground that payment should be made to mortgagee. 
Ellis v. Home Ins. Co. of New York (Kan.) 


§ 5683. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REP- 
RESENTATIVES OR ESTATE, 


(1.) In general. 
“Legal representatives” are personal representatives of insured — statutory 
definitions do not affect construction of term “legal representatives” in 
policy. Oldham’s Trustee v. Boston Ins, Co. (Ky.) .. eececcccves 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. ——- RIGHTS OF PERSONS DESIGNATED IN GENERAL. 


” (1.) In general. 

Evidence, consisting of application and policy on life of partner, held to 
sustain judgment in favor of his executor against surviving partner. 
Germantown Trust Co. v. Risser (Pa.) 

(3). Policy payable to wife. 

Life policy providing for paymment of proceeds to wife held for sole use 
and benefit of wife to exclusion of right in husband to use and control 
of it. Conn v. White (Ky.)...... see 

§ 586. VESTED INTEREST OF BENEFICIARY. 

Parents held to be without vested interest in policies of which husband had 
agreed to make wife beneficiary. Bland v. Bland (Mich.) 


Provision in policy giving insured right to change beneficiary at will de- 
feats right of beneficiary. Bronson v. Northwestern Mutual Life Ins. Co. 


§ 587. CHANGE OF BENEFICIARY. 


Evidence held to show antenuptial agreement to transfer insurance policies 
to wife and knowledge of parents thereof. Bland v. Bland, (Mich.) .. 


(34) 
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Where insured has right to change beneficiary and expresses intent to make 
puch change, but in fact does not do so, intent alone is ineffectual. 
Garner v. Bemis (Fla,) 

Where no valid contract was made by insured during his lifetime, nothing 
short of actual exercise of power given to change beneficiary according 
to its conditions will effect such change — Contract to change benefi- 
ciary is enforceable by promisee after death of insured — Contract to 
change beneficiary in life policy held valid. Lovinger v. Garvin (U. 8S.) 


§ 589. DEATH OF BENEFICIARY. 


Right of wife to proceeds where policy did not provide for continued exclu- 
sion of husband or contro! disposition of estate in event of wife’s death 
before that of husband, passed to husband on wife’s prior death—right 
to benefits of policy issued for wife’s sole benefit passes to her children— 
widow of child of wife for whose sole benefit policy was issued held 
entitled to share in proceeds—beneficiary’s vested right in policy passes 
to his estate. Conn v. White (Ky.).. ’ 


§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(1.) In general. 
Claimant of proceeds of joint policy assigned to defendant has burden of 
proving facts to deprive defendant of right to retain proceeds paid 


him — “evidence held to show that such valid assignment had been 
made. Bonistalli v. Bonistalli (Pa.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

Company which exercised its option to repair truck damaged by fire is no 
longer liable to insurer on policy but is liable to him for unreasonable 
delay in making repairs and depreciation through improper care during 
repairs — Evidence held to sustain decision of trial justice allowing 
damages for breach of agreement to repair insured truck. Letendre v. 
Automobile Ins. Co. of Hartford, Conn. (R. 


$ 599. MODE AND SUFFICIENCY OF PAYMENT. 
(2). — 


Proof of loss is waived by denial of liability on other ground—waiver held 
to cover claim, for weekly indemnity as well as for loss of foot. 
Clarke v. Travelers’ Ins, Co. (Vt.)........+.- soe 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


Where evidence showed bona fide claim and absence of misrepresentation 
and jury found against defense of misrepresentations, it was justified 
in assessing attorney’s fees and statutory penalty for vexatious — 
Zackwik v. Hanover Fire Ins. Co. (Mo.). 

Where. insured sued, it was not required that insurer pay or tender part of 
loss in order to escape penalty for delay. Providence-Washington Ins. 
Co, v. Boatner (Tex.) 

Where attending physician gave appendicitis as cause of death, insurer in 
accident policy held to have proper right to defend action, and court 
erred in submitting question of vexatious delay to jury — refusal of com- 
pany to pay must be willful and without reasonable cause to constitute 
“vexatioug delay’. Merkel v. Railway Mail Ass’n (Mo.) 

Insurer held Hable for statutory penalty for failure to pay on demand, 
though demand was for amount exceeding that due. First Texas Prud. 
Ins. Co. v. Campos (Tex.) oeseeece 

Where Lage og under Nonforfeiture Law was doubtful damages “ana attor- 
ney’s fees for refusal to pay cannot be allowed under statute on theory 
the refusal was vexatious. Liebing v. Mutual Life Ins. Co. of N. Y. 
(Mo.) 

Litigation of question of liability for killing by third person held not vexa- 
lous delay in payment. Berryman v. Southern Surety Co, (Mo.)..... ‘és 

State statute, imposing penalty for vexatious delay in paying loss under a 
policy, held valid. Hartford Life Ins. Co. v. Blincoe (U. S.) 


/ 606. ON PAYMENT OF LOSS IN GENERAL, 
(2). Subrogation to rights of mortgagee. 
Provisions as to subrogation of insurer to rights of mortgagor held en- 
forceable. Mosby v. /£tna Ins. Co. (Mo.)...... 


(5.) Subrogation under guaranty and indemnity policies. 


Where liability insurer paid judgment recovered against insured on account 
of accident, sole cause of action is in insurer and it is improper for in- 
sured to join insurer as party plaintiff against alleged res defend- 
ant. Lord & Taylor v. Yale & Towne Mfg. Co. (N. Y.) ° 


(35) 
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XVIII. Actions on Policies, 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 


Denial of liability by insurer held to entitle insured to sue without giving 
insurer opportunity to repiace glass under option reserved in policy and 
without waiting for expiration of time allowed for settlement under po 
icy. Banner Laundry Co. v, Great Eastern Casualty Co. (Minn.) .... 


(2). Notice and proof of loss. 


When policy requires immediate notice of death or injury, notice must be 
given within reasonable time and compliance with such requirement is 
condition precedent to recovery on policy. wacnnedl v Mass. ae 
& Ins, Co. (Wash.) eoees . 

Notice of loss was condition precedent. to Habilly and it ‘was incumbent on 
insured to show substantial compliance. — Fire Ins. Co, 
Martinsville Herness Co (Ind.) ....eeeceeeeeeee 

Under burglary policy requiring affirmative proof of. loss within specified 
time, performance of such provisions was condition precedent to in- 
eured’s right to recover. Larner v. Massachusetts Bonding & Ins, Co. 
(Mass. ) 

Proofs of loss are condition precedent to right to maintain action on policy 
unless failure to present is due to misleading of insured by- insurer’s 
agent. Walton v. American Cent, Ins, Co. of St. Louis (Wash) 


(3). Submission to appraisal and arbitration. 


Statute declaring that contract containing any clause or provision providing 
for adjustment by arbitration shall not preclude any party from institut- 
ing suit does not apply to agreement for een, Dworkin v, Caledon- 
ian Ins. Co. eee S0eebee 


§ 614. DEFENSE. 


§ 615. —-- IN GENERAL, 

Insurer’ tender of note and premims held sufficient-—-where insurer VJe- 
nied tiabliity on ground of misrepresentation and suicide, recovery can- 
not be based on plea that, in case recovery was allowed, insurer 
should have credit for unpaid premium note which with ‘premiums 
was deposited in court. Prentiss v. Illinois Life Ins, Co. (Mo.) 


$ 618. VENUE. 


Action may be maintained in county where part of “cause of action” arose. 
Pratt v. Niagara Fire Ing, Co, of N. Y. (Wash.) 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 


621. ——- TIMF BEFORE ACTION CAN BE MAINTAINED. 


Denial of liability by insurer jeld to entifle insured to sue without giving 
insurer opportunity to replace glass under option reserved in policy and 
without waiting for expiration of time allowed for settlement under pol- 
icy. Banner Laundry Co. v, Great Eastern Casualty Co. (Minn.) 


§ 622. TIME IN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of provisions, 

Policy limitation on time for bringing suit is valid; minority of beneficiary 
is no excuse for delay: contractual limitation is not waived, nor is com- 
pany estopped from pleading it, by letter. Gallivitoch v. Provident 
Life & Accident Ins, Co. (Ga,) 

(4). Circumstances excusing compliance with provisions. 

Policy limitation on time for bringing suit is valid; minority of beneficiary 
is no excuse for delay; contractual limitation is not waived, nor is com- 
pany estopped from pleading it, by letter. Gallivitoch v. Provident 
Life & Accident Ins, Co. (Ga,) 


§ 623. —— WAIVER OF LIMITATION. 

(3). By conduct inducing delay, 

Policy limitation on time for bringing suit is valid; minority of beneficiary 
is no excuse for delay; contractual limitation is not waived, nor is com- 
pany estopped from pleading it, by letter. Jallivitoch v. Provident 
Life & Accident Ins, Co. (Ga,) 

(A). Denial of Habllity. 


That building contractor repudiated contract because of dispute, and that 
his surety disclaimed liability for repudiation, held not to prevent ap- 
plication of provision limiting time for suit on surety bond. William 
L. Crow Const. Co, v. London & Lancashire Indemnity Co, of America 
(N. ¥.) 
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§ 624. PARTIES. 
(2). Persons to whom policy is payable : 
Where property which owner had contracted to sell was destroyed by torn- 
ado, owner, notwithstanding prospective purchaser, had discharged a 
mortgage, etc., may recover, the title and policy being in his name. El- 
lis v. Home Ins. Co. of New York (Kan.) 
(3.) Mortgagors and mortgagees. 
Mortgagee not authorized to recover, when loss exceeds debt, although suing 
with mortgagor's consent; mortgage clause does not transfer policy. 
Equit. Fire Ins, Co. v. Jefferson Standard Life Ins. Co. (Ga.) 


§ 625. PROCESS. 


‘ 
§ 627, -—— AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurance commissioner or other official. 
Held that service of summons upon superintendent in suit for malicious pro- 
secution is sufficient to bring company into court though company’s li- 


cense was previously revoked. Buchanan v. Iowa State Live Stock Ins. 
Co, (Kan.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 


§ 632. ——- DESCRIPTION, SITUATION, AND CONDITION OF SUBJECT- 
MATTER. 


Where policy was ambiguous, complaint held to show property was covered 
by policy. Queen Ins. Co. of Amer. v, Delphi Strawboard Co. (Ind.).... 
Petition held to show goods were in building required at time of fire. 
Brown v. British Dominions General Ins, Co., Ltd. of London, England 
(Mo.) 


$ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
qd). In general. 


Complaint, with averment of premiums paid or tendered, held sufficient to 
charge policy in force at death of insured. Commonwealth Life Ins. 
Co. of Louisville, Ky., v. Roy (Ala) ..cssecceeeeeees 


(2.) Conditions. 


Averments of complaint of holder of public liability policy held sufficient as 
against demurrer presenting only question of notice. Frankfort Marine, 
Accident, & Plate Glass Ins. Co. v. Lafayette Telephone Co. (Ind.) .... 

Allegation of compliance with policy supplies defect of omission of date of 
proof of loss. Brown v, British Dominions General Ins, Co., Ltd. of 
London, England (Mo.) 


§ 635. ——- LOSS AND CAUSE THEREOF. : 


Complaint to recover on accident policy for death held sufficient to show 
accidental death. Withers v. Pacific Mut. Life Ins. Co. of Cal. (Mont.) 
In action on accident policy on life of physician, petition alleging that in 
adjusting his glasses while attending patient he accidentally caused 
scratch or abrasion of skin which became infected with germs was sup- 
ported by evidence that it occurred between visits. Bell v. State Life 
Ene. CO: GE FIRMA ROT (GE) osc teccconercepeeenctme ns chivccesavanevs 
Petition which did not allege value of insured personal property at date of 
fire is not so defective as to wholly fail to state cause of action. Brown 
v. British Dominions General Ins. Co., Ltd. of London, England (Mo.) 


§ 637. ASSIGNMENT OF POLICY. 


Pleading held not sufficient to show plaintiff was complete owner of policy. 
Strader v Metro. Life Ins, Co. (V&.)....cesceeeeeees eeevoceseees 





§ 689. ANTICIPATING DEFENSES. 


Complaint held sufficient to present issues as to whether insurer was liable 
when nonpayment of extra premium had been induced by insurer’s 
superintendent. Commonwealth Life Ins. Co. of Louisville, Ky., v. 
ROY (AIB.) ccccccccccccccccccccccccveseccs evencbdésevetcewestvictedee aed 


§ 640. PLEA, ANSWER, OK AFFIDAVIT OF DEFENSE. 
(2), Avoidance and forfeiture. 


Answer alleging lapse for nonpayment of premium embodying receipt for last 
premium paid clearly stating term for which policy was thereby extend- 
ed, need not be made more specific as to extension of term. Bronson v. 
Northwestern Mutual Life Ins. Co. (IMd.)......cceeseceeeceecceeeeneene 
Pleas of false representation are defective where not averring “reliance by 
insurer thereon — Plea that insured was not of sound health held de 
fective. American Nat, Ins. Co, v. Wright (Ala.) .....seeeeeeeeeee een 


(37) ; 
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§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 


Replication alleging fraud in procurement of release of policy held not de- 
murrable. American Nat. Ins, Co. v, Wright (Ala.) 


(2). Estoppel and waiver. 


Replication setting up good reply to insurer’s pleas by averring waiver of 
payment by insurer’s superistendent, was good as against demurrer. 
Commonwealth Life Ins. Co. of Louisville, Ky., v. Roy (Ala.)........- 

Replication in action on policy containing war risk clause set up waiver 
of forfeiture and not of condition precedent. Commonwealth Life Ins. 
Co. Ve ROY (AIR) occcccvcccccccccscvcccccccecessecccccccensccccesecese 


§ 645. ISSUES, PROOFS, AND VARIANCE. 


(3), Evidence admissible under pleadings, 


Question as to effect of misrepresentations should have been confined to 
those alleged. Zackwick v. Hanover Fire Ins, Co. (M0.)....0.-eeseees 

Defense that insured had abandoned policy, not pleaded, cannot be urged. 
Logan v. Farmers’ Mutua) Fire Ins. Co. of Benton Co. (Mo.) 

Policies issued by other companies held admissible under affidavit of de- 
fense, to show fraudulent representation. Moncur v. Western Life In- 
demnity Co. (Pa.) 

Cancellation of policy, to be available as defense, must be specially pleaded, 
general denial being insufficient. Conway Bros. v. Iowa Hardware Mut. 
Ins. Ass'n (Ia.) 


(.) Variance. 


Evidence relating to agreement ‘‘covering’” property from loss pending is- 
suance of forma! policy constituted material variance from count of in- 
sured’s declaration against fire insurers declaring on contracts to in- 
sure for term of one year. Park & Pollard Co. v. Agricultural Ins. Co, 
Same v. Equit.Fire & Marine Ins. Co. (Mass.) 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Avoidance and forfeiture—insurance of property. 


Burden of proving affirmative defense of insured’s nN ONIN is on 
insurer. Myles v. Northern Assur. Co. (Wash.)...........-. 

Defendant has burden of proving false representations. Zackwik v. Han- 
Over Fire Ine. Co. (MO) ceccccrccccccccccccccccces ee 


(3). Life and accident insurance. 


Where company set up defense that insured was engaged in handling elec- 
tric wires in violation of contract, burden of proof was upon company. 
Hungerford v. Mutual Life Ins. Co. of N. Y. (Ia.) oneoenpes 

Burden was on defendant life insurer to establish its defense of “misrepre- 
sentation of matters which contributed to death of insured. Dye v. 
N. Y. Life Ins. Co, (Mo.) 


(4.) Payment of premiums, 


Where there has been default in premium payment, beneficiary claiming that 
policy has been in force by extended insurance, has burden of proof. 
Brann v. Missouri State Life Ins. Co. (MO0.) ......ccccsesessceceeccess 


(5). ——— Life and accident insurance. 


Where plaintiff shows that death was violent and external, he has made 
Pima facie case, which must be rebutted by defendant, it being pre- 
sumed that killing was accidental and not suicidal or with intent to 
murder. Withers v. Pacific Mut. Life Ins, Co. of California (Mont.)... 


(6). Risk and cause of loss in general, 


Death of insured being shown to have resulted from violent and extrenal 
means, presumption is that it was accidental—testimony to overcome 
presumption of accidental death must make it reasonable or probable. 
Aitne Life Ins. Co. V. Tattle (APE) cccccccccccccccccccccccccccccccecccs 

Burden is upon plaintiff to show that death was caused by external, violent, 
and accidental means, but when plaintiff has sustained this burden, 
defendant must rebut plaintiff's case. Withers v. Pacific Mut. Life Ina. 
Co. Of California (MONE) ..ccccccccrsevcccsccvccccscsssecesssessecccees 

Assuming that burden is on plaintiff to show that killing of insured by third 
person was without fault on part of insured, held, that plaintiff, whose 
intestate was found in river with abrasion on head, met such burden. 
Buckley v. Mass. Bonding & Ins. Co. (Wash.)....-.ssesseeeesseesseces 

Plaintiff must prove loss did not fall within excepted clause in policy. 
Northwestern Nat. Ins. Co. v. Mims (Tex.) 

As between owner and insurer, burden of proving that vessel was unsea- 
worthy when it left port rests upon insurer. American Merchanf Marine 
Ins. Co. v. Margaret M. Ford Corp. (U. 8.) 


(38) 
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There is presumption death occurred through accidental means, but pre- 


sumption is rather that it was result of natural causes — Death from 
external and violent means presumed to be accidental. U. S. Fidelity 
& Geareaey Ce. Wi. Bee CU, TY asctccekc ce ccncesheudctbsesccasrneances 623 


Company seeking to avoid liability because of specific exception to its gen- 
eral liability under policy has burden of proof that accident was within 
exception clause. Sears v. Pacific Mut. Life Ins. Co. of Calif. (Kan.).. 634 


(7). Suicide. 


There is presumption against puicide, and when body of person is found 
under circumstances pointing to sudden death from injury or drowning, 
death is presumed to have been caused by accidental means rather 
than by intentional act of person himself. Buckley v. Mass, Bonding 





& Ins. Co. (Wash.) ......- Coevercesrresecseseerecsenescceessoeces cooce , 62 
There is presumption that insured did not voluntarily inflict upon himself 

injury which caused death. Merkel v, Railway Mail Ass’n (Mo.) ...... 260 
Burden on plaintiff to establish accidental means requires exclusion of sui-:- 

cide, which is antithesis of death by accidental means — There is dis- 


putable presumption against suicide which can be overcome only by 

proof tending to establish suicide sufficient for jury’s consideration — 

Where circumstances show suicide clearly, ther¢ can be no presumption 

that death was accidental. U. S. Fidelity & Guaranty Co. v. Blum 

CG. DD ccccvcvciicnsedd stots be 606 eet Pescddedevecwnes seuvesteswnweeess 623 
(8.) Extent of loss and liability of insurer. 


War clause limiting liability applies only to death in consequence of. mili- 
tary or naval service — insurer has burden of establishing such Facts. 
Gerder Vv. Linesin Nat. Lite Tae Co. (0. Di) soccccccccasscvcccccesense 224 

Holder of marine policy has burden of establishing loss within terms of pol- 
icy — Insured, in order to recover, need only show that accident was not 
within exceptions of policy and not exact cause. Hillman Transp. Co. 

v. Home Ins. Co. of N. Y. Same v. Ins, Co, of North America (Pa.) .{ 375 


§ 647. ADMISSIBILITY OF EVIDENCE. 


§ 648. —— IN GENERAL, 
qd). In general. 


On question of vexatious delay, testimony that company never refused to 
pay honest losses was not admissible. — v. Hanover Fire Ins. 
CO. CMG) cccccceccocccese peececcocscds CeeRneeens 4h KGbececeenawekeuones 160 


§ 650. APPLICATION FOR INSURANCE. 


Requirement that application be attached to poiicy is not avoided where 
company seeks to raise equitable defense. Dixon v. Northwestern Nat. 
Life Ins. Co. (Iowa) ........005. CECKEETECER RO RORECSS Covewes acess eeecee 8 


§ 658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 


Exclusion of evidence as to indebtedness between assignee and assignor of 
claim against insurer held not error. Stone v. Amer. Mut. Auto Ins. 
Ce GRRE Saw Kaw dnld Cats ccnesdeswOaveceeceteeabantae teaseeesmesoreen ‘661 








§ 659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 


(2), Suicide. 


Coroner’s verdict was properly excluded where defense was suicide. 
Prentiss v. [Illinois Life Ins. Co. (Mo.)....+..+.- 


eeccccccoccccccccccc ccc gps 


§ 664. ESTOPPEL OF WAIVER. 


Testimony of plaintiff as to what superintendent of insurer said about 
payment of extra premium held admissible. Commonwealth Life Ins. 
Co. of Louisville, Ky., v. Roy (Ala.). 


see e cee cecenerersersececscese oe. 89: 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
q1). In general. 
Verdict imposing damages and attorney’s fees wag sustained by evidence. 
Distler v. Columbian Nat. Life Ins. Co, (MO,) .....ceeeesceeeeneece 389 
Where insurer relied on notice of cancellation given to brokers employed 
insured to effect insurance, evidence held wholly insufficient to show 
they were ostensible agents and as such entitled to accept notice of 
cancellation. Lauman v. Concordia Fire Ins. Co. of Milwaukee, ee ’ 
CORED ca cneeenic cts 66005696065 cos C4SN RENE Reetencs es ennesesesuwesas 463 
Evidence held to. warrant finding that statement by insurer’s agent a0 t 
false. American Nat. Ins, Co, v. Wright (Ala.) 
(2.) The contract. 


Evidence held to justify finding in favor of plaintiff that oral contracts 
were made providing that property involved should be protected against 
loss by fire until policy should be issued — Count, based on agreement 


(39): 
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to insure for definite time and in meantime, held not supported by evi- 
dence of actual insurance as distinguished from oral contract to insure. 
Park & Pollard Co. v. Agricultural Ins, Co. Same v. Equitable Fire 
& Marine Ins. Co. (Mass.) 

Verdict that policy was delivered held warranted by evidence. 
v. Mutual Life Ins, Co. of N. Y. (Mont.) 

Evidence held to show that policy was delivered by insurer’s agent and ac- 
cepted by insured with intent that it should take immediate effect. 
Isaacs v. Equitable Life Assur. Soc. of U. S. (N. Y.) 


(3). Avoidance and forfeiture. 


Evidence held insufficient to sustain finding that negative answer as to 
health was material to risk. Livingston v. Union Cent. Life Ins, Co. 
(s. C.) 

Evidence held not to sustain finding that deeds conveying title without 
notice of insurer had not been delivered. Mosby v, Aetna Ins. Co. 
(Mo.) eecccccececs 


Where defense was misrepresentation of physical condition in sgettention 
and it was undisputed that insured died of cancer, evidence held not to 
show conclusively existence of cancer at application. Stone v. Security 
Life Ins. Co, (Mo.) 


(4). Loss and liability of insurer in general. 


Evidence held to show insured property was removed before fire loss. 
Brisson v. Glen Falls Ins. Co. Same v. Fire Ass’n of Philadelphia (Me.) 

Finding that administrator in good faith gave note to pay judgment held 
warranted. American Indemnity Co. v. Fellbaum (Tex.)... 


Policy covering breakage of glass held to protect lessee on his Hability to 
replace glas# under lease; proof of breakage is proof of cause of action 
founded on policy unless there is affirmative showing that breakage 
was within exception of policy, Banner Laundry Co. v. Great Eastern 
Casualty Co. (Minn.) 

Evidence held to warrant finding that accident was due to construction 
which, being necessary on account of shallowness of rivers, was un- 
avoidable danger of rivers, within policy. Hillman Transp. Co. v. Home 
Ina Co. of N. Y. Same v. Ins. Co. of North America (Pa.) hee 


Evidence held to show that fire was set by policeman as result and con- 
seqence of order of mayor. Queen Ins. Co. of America v. Perkinson 
Va.) 

Evidence as whole is held not to show that report of accountant as to short- 
age of employee was arrived at upon improperr basis. Mitchell Grain 
& Supply Co. v. Maryland Casualty Co. of Baltimore, Md. (Kan.) ... 

In action on policy to recover for clothing burned while under care of plain- 
tiff for purpose of cleaning, evidence held sufficient to support finding 
as to amount of plaintiff's loss. Lauman v. Concordia Fire Ins. Co. of 
Milwaukee, Wis. (Calif.) 


(5). -—— Life and accident insurance. 


Where plaintiff shows that death was violent and external, he has made 
pima facie case, which must be rebutted by defendant, it being pre- 
sumed that killing was accidental and not suicidal or with intent to 
murder. Withers v. Pacific Mut. Life Ins. Co. of California (Mont.))... 

Plaintiff need not prove by preponderance of evidence that insured was 
murdered and did not commit suicide. ny v. Mass. Bonding & 
Ins. ©o. (Wash ) 

Evidence held to establish that death ‘of “insured was ‘by external ‘and vio- 
lent means. Withers v. Pacific Mut. Life Ins. Co, of California (Mont.). 


Evidence held not to support inference that person who shot insured aie 
when he fired that he was shooting at insured.—Held, that only by con- 
jecture or speculation could it be found insured was gullity of weer 
or unlawful conduct. -£tna Life Ins, Co. v. Little (Ark.). 

War clause limiting Hability applies only to death in consequence of ‘mili- 
tary or naval service — insurer has burden of establishing such facts. 
Gorder v. Lincoln Nat, Life Ins. Co. (N. D.) 


Under circumstances as stated, evidence held to show death was not caused 
by external violence. Dreher v. Order of United Comm’! Travelers of 
American (Wis.) 4 

Evidence held to sustain finding that death resulted from disease avoiding 
Mability. Sharber v. National Life & Acc. Ins. Co. of Nashville, Tenn. 
(Mo.) **..° 

Evidence held insufficient to establish necessary requisite to recovery under 
indemnity policy. namely, that plaintiff was regularly attended by qual- 
ified physician during iliness, Campana v. Ridgely Protective Ass'n. 

Evidence held to warrant finding that insured was killed by another with- 
out warning of danger. Berryman v. Southern Surety Co. (Mo.) 

Plaintiff must introduce evidence that accident causing death occurred which 
may be proved by circumstantial evidence — Evidence held not to pre- 
clude hypothesis of accidental means as cause of fall. U. S. Fidelity 
& Guaranty Co, v. Blum (U. §S.) 
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(6). Suicide. 


Held, that there was evidence from which jury could have found that 
death was result of accidental falling into river Buckley v. Mass. 
MenGing..& IAA. OO. CMM ae cccvdcicvevKeccsted cvsdeatceevescdsecewuce 

Evidence held to warrant the court in submitting to jury the ‘issue of sui- 
cide by insured, and to warrant the jury in finding that he had commit- 
ted suicide. Kinsey v. Jefferson Standard Life Ins, Co. (N. C.) ...... 





(7.) Proof and adjustment of loss, 


Evidence held to sustain finding that manager of insured was without notice 
of accident for six months thereafter. Frankfort Marine, Accident, & 
Plate Glass Ins. Co. v. Lafayette Telephone Co. (Ind.) ........-.eee0e5 

Held there was substantial evidence that notices required by by-laws were 
given. Graham v. Alliance Hail Ass’n of N. D. (N. D.) 


(8.) Estoppel or waiver. 


Evidence held to show that, when policy was delivered, insurer’s agent and 
insured agreed that payment of first premium should be deferred a 
Bhort time. Isaacs v. Equit. Life Assur.. Soc. of U. S. (N. Y.) ...... 

Insurer’s letter to insured who had defaulted in payment of premium note 
and in payment of other premium thereafter due held evidence of in- 
surer’s election not to forfeit policy for nonpayment of note and prem- 
jum. Headley v. Central Life Tum Co. of Fil. (Ba) ccc csvcsesccguadce 

Evidence held to show no consent in writing to additional insurance without 
which such insuranct invalidated the policy sued on. Emmons v. Farm- 
SA es ae Ve. CM OVPMED: ccahkccetexecse suse aan da cocens sagwteane 

In action on policy of insurance against loss by burglary evidence held in- 
sufficient to show waiver of provision requiring affirmative proof of loss 
within sixty days. Larner v. Massachusetts Bonding & Ins. Co. (Mass.) 


§ 668. QUESTIONS FOR JURY. 


(1.) In general. 
Whether death resulted from external violence held for jury — under cir- 
cumstances stated verdict held not based upon inference on inference 
— whether there is vexatious refusal to pay is question for jury if 
there Is no substantial testimony upon which such finding may be based. 
) i Oe Oe eS re ee ee eee 
Whether policy had been canceled by mutual consent was question of fact 
for jury. Bemidji Iron Wks. Co v. Agricultural Ins, Co. of Water- 
town, N. Y. (Minn.) 


(2.) Agency. 


Submission of issue to jury as to whether party was agent of insurer held not 
prejudicial where court could have reached no other conclusion. = 
dian Mut. Fire Ins. Co. v. Deffendoll (Ind.) .............. Cees eensive ° 


(3). The contract In general. 


Where insurer of automobile dealer never prepared or provided form of 
certificate for reporting risks to it, lists of automobiles dealer gave gen- 
eral agent of insurer, who approved them, could be found to be form 
of certificate recognized by insurer as sufficient. Cass v. Lord.. Cass v. 


Asner. Comtred 0 CO CHRO) oscecvscesceccesiccecaesecsheacotcceases 
Construction of unambiguous policy is —? of law. Gertner v. Glens 
Pakis VOR. Ce 0H, Fb cocccccncsccccsccesctccscevctevenpeecescos 


Where plaintiff held policy would have been ‘delivered pefore insured’s 
death but for negligence of agent, evidence held to raise issue for jury 
as to application for, and issuance of policy, amount and beneficiary. 
Murph v. Lincoln Reserve Life Ina, Co, (S. C.) .......000- ecceccccece 


(4). Avoidance and forfeiture. 


Whether insured concealed existence of additional insurance from agent 
held for jury under evidence. Myles v. Northern Assur, Co. (Wash.).. 


Whether answer of arplicant was material to risk ig mixed question of 
law and fact. Livingston v. Union Cent, Life Ins. Co. (S. C.)......+.. 


Question whether company exercised proper supervision over treasurer as re- 
quired by bond, held for jury — Whether semi-annual examination by 
committee of directors of list of notes furnished by treasurer with Fe- 
curities on hand, instead of directors themselves making list from note 
register, constituted compliance with provision of bond requiring com- 
pany to make annual inspection, held for jury — Trust company held 
not to have condoned default of treasurer as matter of law. Guaranty 
Trust Co. v. U. S. Fidelity & Guaranty Co. (N. H.) ..... eevcocecencenee 


G.) 





Title or interest in, possession of, or incumbrance on, 
property. 

Quantity of wood burned, quantity saved, and whether enough wood was 

saved to enable defendant to fulfill contracts held for jury. Nat’l Fire 

Ins. Co, v. Itasca Lumber Co. Queen Ins. Co. v. Same (Minn.) ...... 


(41) 


456 


455 


445 


507 


541 


234 


42 
49 


334 


54 


127 


414 


478 

















Insurance Law Journal, Vol. 57. 











6.) Fraud or misrepresentations in general. 

False swearing which will work forfeiture of insurance must rélate to 
material matter and be willful and intentional; issue of false swearing 
held for jury. Nat’l Fire Ins. Co v. Itasca Lumber Co. Queen Ins. Co 
Se: TR SD hn wee nce bic bee Oi evince eee Weeks bub k ieee cecvcdes snes ce 

(7.) Health, conditior or habits of insured. 

Issues raised on life insurer’s demurrer ‘0 beneficiary’s evidence held =“op- 

erly submitted to jury, in view of evidence. Dye v. N. Y, Life “ns. Co. 




















(10). Loss and Wability of insurer in general. 

‘ Questions whether vesse] which capsized was improperly laden and improp- 
erly operated, ag to which evidence conflicted, were properly submitted 
to jury. Hillman Transp. Co. v. Home Ins. Co. of N. Y. Same v. Ins. 
Co. Of Morth Amierion CHR) ccccvccscssenses Pelee bbws 16.6 0:00:46 90 100,0.6 - 375 

Testimony by vessel’s captain, its former owner, and marine surveyor “held 
to make its “seaworthiness” at time it left port jury question. Am- 
erican Merchant Marine Ins. Co. v. Margaret M. Ford Corp. (U. 8.) .. 509 
Whether car was stolen held for jury. Stone v. Amer. Mut. Auto Ins, Co. 


READ... Ro SHOGRAGD CRAMER ENETON MME 8 Hid HOKENS £55 EK OKO MED TONNSSED 6 006 
f (11). Life or accident insurance, 
Whether insured was wholly disabled —_— for jury. Clarke v. Travelers’ 

TO. OM OO. 16.6 04 06,0660 b0c0 sss ant ces renae seo ss Mange tens sie becorcedccee 

z Evidence held sufficient to carry to “jury. question ohaines insured’s dis- 
ability resulted solely from accident and not from ¢’xease. Nat'l Life 

@& Accident Ine. Co. Vv. Weaver (TOK) ...ccccccecsccvcccessocese ee 
Where physician having abrasion accidentally received attending patient suf- 
fering from erysipelas and germs entered wound causing infection, 
whether infection resulted from voluntary exposure of wound to danger 
held a question for jury. Bell v. State Life Ins. Co, of’ Indianapolis, 

PP ry ee re re ee ee ree ee er ee 
Evidence held net to require direction of verdict for company. because shew- 
ing that death was due to natural causes and not accident — Evidence 
held ‘sufficient to take to jury question whether death was occasioned 
solely by accidental means. U, S. Fidelity & Guaranty Co. v. Blum 


Cee FEE SWab a MANNE SRN w SOR Web ¥ S55 5s ee en Rele cen Crease eeu: DEK TREOEDE:S 
(12). Suicide. 


Whether insured, who was found in river with abrasion on head, committed 
suicide or met death hy unlawful means, held for jury. Buckley v. 
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Mass. Bonding & Ins. Co. (Wash.). ecccccce eovoccssnorecccescscecce 62 
Evidence held sufficient in connection with, presumption against suicide to 

take to jury issue whether he committed suicide. U. 8S. Fidelity & . 

62 
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(13). Amount or extent of loss, 

Verdict should have been directed for insurer in absence of evidence on 
_Wwhich jury could base finding as to amount of damage caused by 
fire. Northwestern Nat. Ins, Co. v. Mims. (Tex.) ........ severesbeese 371 


(14). Notice, proof, and adjustment of loss. 


Whether notice of death was given under accident policy within reason- 
. able time held for jury. Buckley v, Mass. Bonding & Ins. Co. (Wash.).. 62 
Evidence held insufficient to take to jury question whether compromise 


of policy was effected by fraud. Bankers’ & Planters’ Mut. Ins. Assn “ 













V,. Archio (AFK.) .ccccccccccccessccccccccccscess 90etbsevescoreee 
What constitutes immediate ‘notice ‘within. ‘treasurer's bond requiring im- 
mediate notice to sureties of treasurer’s default is for jury — Whether 






notice wf treasurer’s default four months after discovery was immediate 
notice held question for jury. Guaranty Trust Co. v. U. S. Fidelity & ase 


Guaranty Co, (N. Hd... ccccccccccccccsccvvvcscccccwesvecesesesce 
Whether agents of company misled insured into believing proofs of loss 


would not be required held, under evidence, for jury. Walton v. Amer- 
fean Cent. Ins. Co. of St. Louis (Wash) ......ccccrcccccccsvcsccccsecce 


(15). Estoppel or waiver. 
Question of extent of authority of insurer’s superintendent held properly sub- 
mitted to jury. Commonwealth Life Ins, Co. of Lowisville, Ky. v. Roy 89 


CAIB.)  ceccccecccccceececeesccesecesecesecessssceees coos 
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INSTRUCTIONS. 
(6). Fraud or misrepresentations in general. 


Instruction as to misrepresentations or concealment was properly refused 
as broader than answer. Zackwik v. Hanover Fire Ins. Co. (Mo.) .... 160 
Instruction, failing to refer to concealment of facts, was not erroneous where 
‘same matters were alleged as misrepresentations. Zackwik v. Hanover 
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(7). Health, or conditions or habits of insured. 


Where question of sanity of insured’s father was involved, instructions as to 
delusions constituting insanity were : oe. — v. Illinois Life Ins. 
Co. (MO) ccccccccccee 
(11) Death or injury to person insured one cause thereof. 
Instruction as to effect of assault by deceased on person killing him held 
sufficiently favorable—instrucition that killing, if unlawful and without 
legal justification, was accident, held not scape Berryman v. South- 
ern Surety Co. (Mo.) 
(12). Extent of loss and Hability of ‘media: 


Instruction was not misleading as to basis of computation of penalty for 
vexatious delay. Zackwik v. Hanover Fire Ins, Co. (M0.) .....s.eee+5 


§ 670. VERDICT AND FINDINGS. 


Time of loss was necessary to show insurable interest. Newark Fire Ins. 
Co. v. Martinsville Harness Co. (Ind.) ... . 


§ 673. EXECUTION AND ENFORCEMENT OF JUDGMENT. 


Failure to incorporate bill of exception in the abstract of record prevents re- 
view of denial of motion to quash execution issued on judgment except 
for void judgment. Brown yv. British Dominions General Ins. Co. 
of London, England ,\Mo.) 


§ 674. APPEAL AND ERROR. 


Effect of tax included in insurance assessment held not determined on writ 
of error. Hartford Life Ins. Co. v. Blincoe (U. S.) 

Determination of fact held not reviewable. Sovereign Camp, 
Dennis (Ala.) 


§ 675. COSTS AND ATTORNEY’S FEES. 


Where evidence showed bona fide claim and absence of misrepresentation 
and jury found against defense of misrepresentations, it was justified 
in assessing attorney’s fees and statutory penalty for vexatious delay. 
Zackwik v. Hanover Fire Ins. Co. (Mo.). 

Insurer held not Hable for attorney’s fees where beneficiary recovers less 
than face of policy. American Nat. Ins, Co. v. Turner (Tex.) .....++- 

Recovery of attorney’s fees not allowed in action on policy — Article, pro- 
viding for attorney’s fees relates only to corporations authorized and 
regulated by act. Pledger v, Business Men’s Accident Ass’n of Tex. 
(Tex.) 


XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS, 


§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 


Fraternal benefit societies are exempt from provisions and existing require- 
ments in reference to filing constitutions, etc. Sovereign Camp, W. O. 
W. v. Garner (Miss.) 


§ 693. CONSTITUTIONS AND BY LAWS. 


Fraternal order held not to have representative governing body, and not en- 
titled to enforce increased rates. Meyer v. Supreme Lodge, K. P. (Neb.) 

If constitution and by-laws of fraternal benefit society are not filed with in- 
surance commissioner they are of no force. Sovereign Camp, W. O. W. 
v. Garner (Miss.) 


$695. OFFICERS AND AGENTS. 


Agents of local camp held not agents or officers of head camp in renting 
hall and main camp was not liable for negligence on their part result- 
ing in damages to third person. Modern Woodmen of Amer. v. Lyons 
(Ind.) C60 ces ce cccgecosce 

Where by-laws required notice to be ‘given to clerk, collecting officer of 
local camp in case of change to hazardous occupation, insurer cannot 
escape liability on certificate, where member in good faith gave clerk 
notice of change but clerk failed to exact additional premium, and 
dues at tormer rate were received and retained. Sovereign Camp, W. 
oO. W., v. Smith (Ariz.). oo eccemendeaesesocesengdneeeestases 

Association is liable to a member for ‘libel published by its officers, acting 
within scope of their authority and in discharge of its business. Peter- 
spon v. Cleaver (Neb.) 
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§ 697. SUPERIOR, SUBCRDINATE, AND AFFILIATED BODIES. 


Local camp fs not agent of head camp in renting and caring for hall, and 
head camp is not liakle for negligence of local camp resluting in dam- 
ages to third person. Modern Woodmen of Amer. v. Lyons. (Ind.)..... 

Acts of eubordinate camp are binding upon Sovereign Camp even though 
not authorized by it and it may be liable in damages in tort for in- 
juries sustained, both compensatory and punitive. .Derrick v. Sovereign 
Camp. W. O. W. (S. C.) 

Members of lodge who become dissatisfied cannot join secession from state 
grand lodge and after persisting in willful violation of its laws claim 
that under provicions of such laws they have not become dormant, 
State Grand Lodge of Pa. of Loyal Orange Institution of U. S. of Amer- 
ica v. Morrison (VPa.) 

Grand Lodge of one state may be enjoined from transacting insurance busi- 
ness in another state where its name, methods and conduct will have 
tendency to mislead public and result in injury of Grand Lodge of that 
state. Grand Lodge of A. O. U. W. of Nebraska v. Grand Lodge of A. 
Oo. U. W, of Iowa (Neb.) 


(B) THE CONTRACT IN GENERAL, 


§ 712 WHAT LAW GOVERNS. 

Statute inhibiting society accepting transfer of membership, unless evi- 
denced in a certain way, is inapplicable to society of another state. In- 
dependent Order of Puritans v. Parker (Tex.) 


§ 718. EXISTING PROVISIONS. 


By-law and certificate provision that disappearance should not be evidence 
of death held invalid. Fleming v. Merchants’ Life Ins, Co. (Iowa) ee 

Society cannot issue certificate except as described in charter and constitu- 
tion and member is presumed to know limits of power. Stark v. Sov- 
ereign Camp, W. O. W. (Ky.) : 

Contract of insurance is application, constitution and by-laws of society, 
and certificate, and all are to be construed together.—Person who enters 
association must acquaint himself with its laws. Steen v. Modern 
Woodmen of America (TIl.) 


§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1.) In general. 


Members of society held bound by amendment to by-laws as stated. Stark 
v. Sovereign Camp, W. O. W. (Ky.) 

By-law providing that disappearance should not be regarded as evidence of 
death until full term of member’s expectancy of life had expired held 
not void for uncertainty.—Where by-laws provided that disappearance 
of member should not be regarded as evidence of death or give right to 
recover on benefit until full term of member’s expectancy of life without 
proof of actual death, proof by circumstantial evidence was not excluded 
but it only required proof in fact prior to expiration of life expectancy.— 
Where members assented to contract providing that they shall be bound 
by present and future rules governing society, association may amend 
by-laws.—Authorized representatives of association alone are vested with 
power of determining when change in by-laws is demanded and courts 
cannot generally interfere with their discretion.—By-law that missing 
member shall not be presumed dead until expiration of expectancy of 
life according to certain tables of mortality is not unreasonable.—By-law 
prohibiting recovery on disappearance without proof of actual death, 
until expiration of life expectancy ig not void as being against = 
policy. Steen v. Modern Woodmen of America (Ill.)........... 

Reasonableness is test of by-law, when challenged by member as inter er- 
ing with vested rights —- Status of member of association who agrees to 
be bound by subsequently enacted by-laws is not merely that of an in- 
sured but is bound by the obligations of his membership to contribute 
his share to a general fund raised by assessments to pay the insurance 
of all beneficial members in good standing — Member of association is 
bound by its legal enactments — Person becoming member of associa- 
tion under promise to conform to existing and subsequently enacted by- 
laws is charged with duty of informing himself in regard to rules and 
regulations. Sawyer v. Sovereign Camp, W. O. W. (Neb.) 

Amendment of by-laws of mutual beneficiary association subsequent to date 
of particular insurance contract, as to presumption of death, held un- 
reasonable and therefore void. Boynton v. Modern Woodmen of Amer- 
ica. (Minn,) 

New by-law must be reasonable to be valid—substantial rights resting upon 
contract cannot be abrogated by new by-laws, even when power ig re- 
served—new by-law could not abrogate presumption of death from ab- 
sence—by-law held not to apply to past acts—by-law as to time, of bring- 
ing action held not applicable to member dying before passage. Rob- 


lin v..Sup. Tent Kts. of Maccabees of World (Pa.) eoscccces S08 
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(2). Relating to beneficiaries. 


Change in laws as to payment of benefit if beneficiary has not been de- 
signated held not invalid as to existing members. Tierney v. Perkins 


(3). Relating to rate of assessments, 


By-law of fraternal society not sufficiently certain to raise rates; retention 
of payments waives their insufficiency. Independent Order of Puritans 
v. Parker (Tex.) 

Society may by by-law raise amount of assessments payable on "existing pol- 
icy. Independent Order of Puritans v. Parker (Tex.) 

(5.) Relating to prohibited or hazardous occupation. 

Increase of assessments for increased hazards resulting from change of oc- 
cupation held reasonable -—- By-law as to notice of change of occupation 
is on its face reasonable, and is binding on member who agreed in ad- 
vance to comply with subsequently enacted by-laws. Sawyer v. + re 
Camp, W. O. W. (Neb.) . 


#723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation, breach of warranty, or con- 


cealment in general. 
Untrue, but immaterial, statements contained in application do not render 
certificate null and void. Sovereign Camp, W. O. W., v. Beard (Ga.)... 


(5). Statements as to health. 


If answers in application as to healty were untrue and such statements con- 
stituted warranties, beneficlary could not recover. Mandoli v,. Nat’l 
Council, Kts. and Ladies of Security (Mont.).......... 


(6). Statements as to medical attendance. 
Misrepresentations as to matters not contributing to insured’s death — 


not to defeat action on certificate. Hale v, Sovereign Camp, W. 
(Tenn.) .cocee CO cere e crease ree ceeeereseereeeseeereseceeesedesee 


(8). Statements as to occupation. 


False statement in application that applicant was not engaged directly or 
indirectly in saloon business was such material representation as to 
avoid certificate issued to him. Beck v. Sovereign Camp W. O. W. (Ky.) 


()). Statements as to habits. 


Evidence showing deceased a “drinking man” would not conclusively show 
that he drank to excess or impaired his health thereby as quoted term 
is relative one. Tuepker v, Sovereign Camp, W. O. W. (Mo.).......--+ 

(10). Statements as to interest of beneficiary. 

Statement of insured that beneficiary was his wife held warranty—where 
beneficiary is designated as. wife, she cannot recover on theory of de- 
pendency. Brotherhood of R. R. Trainmen v. Merideth (Ark.)........- 


§ 724, ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general, 

Society may waive contract provisions although local camp officers are de- 
nied suc, power. Hale v.' Sovereign Camp, W. O. W. (Tenn.)......+--> 

Provision that no officer or member except supreme president by dispensa- 
tion and no agent shall have authority to alter or waive provisions of 
constitution held void. Fraternal Aid Union v, Whitehead (Miss.) 

(2). Misrepresentation, breach of warranty, or fraud. 

Where manager of society whose powers are not limited by. by-laws makes 
out application for applicant, and writes answers to questions propound- 
ed to applicant, answers will not be held warranties so as to avoid cer- 
tificate issued thereon, even though not literally true. Fraternal Aid 
Union v. Whitehead (Miss.) 


$726. CONSTRUCTION AND OPERATION IN GENERAL. 


Stipulations in certificate are construed atrictly in favor of assured. Rob- 
lin v. Sup. Tent, Kts. of Maccabees of World (Pa.) .....0-.sesceesseees 


(C) DUES AND ASSESSMENTS. 


§ 740. MODE AND SUFFICIENCY OF PAYMENT 


Where secretary of local chapter was intrusted with collection of premiums, 
payment to secretary is binding on association, though secretary may 
have improperly disposed of money without knowledge of member. Vid- 
ich v, Occidental Mut. Benefit Ass’n (Kan.) 


§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 


Where certificate was issued naming as beneficiary one not entitled to re- 
ceive proceeds under state statutes and by-laws of society, the court 
can allow illegal beneficiary amount of premiums. paid. Pope v. Sov- 
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(D) FORFEITURE OR SUSPENSION, 


§ 744. NATURE AND GROUNDS IN GENERAL. 


Forfeiture of fraternal insurance is reasonable and necessary penalty for en- 
forcement of contributions to fraternal insurance fund and for protec- 
tion thereof. Sawyer v. Sovereign Camp, W. O. W. (Neb.) 


# 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 


Notice of change to hazardous occupation of particular class is sufficient 
Gevereign Camp, W. ©." 'W., °C. GERBER CASER.). ccccdccccccccccccccccccces 


Foreman of switching crew held té*be switchman within meaning of fra- 
ternal . beneficiary certificate. Sawyer v. Sovereign Camp, W. O. W. 
(Neb.) 

Verdict of jury to the effect that there was no violation of contract by in- 
sured in intemperate use of intoxicating liquor is sustained by evidence. 
Boynton v. Modern Woodmen of America (Minn.) 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In. general. 


Where laws specified brakeman on railway freight train as hazardous occu- 
pation for which additional dues were required, which one becoming 
brakeman never paid, waiyer or estoppel could not be predicated on 
knowledge of officials of local camp that he was “working on train’’. 
West v. Sovereign Camp, W. O. W. (S. C.) 


(2). Powers of officers and agents. 


Head organization is.not estopped to claim suspension and forfeiture where 
member fails to pay assessments within time provided, notwithstanding 
fact that belated payment thereof may have been made to and ac- 
cepted by local officers. Calhoun v. The Maccabees (Tex.)......0.+e++s 

Provision that no officer or member except supreme president by dispensa- 
tion and no agent shall have authority to alter or waive provisions of 
constitution held void. Fraternal Aid Union v, Whitehead (Miss.) 

Notice of engaging in hazardous occupation, given to clerk’ of local camp as 
required, is notice to association, Hart v. Woodmen of the World 
(N.. C:) 

Secretary of local council had no authority to bind insurer by statement to 
beneficiary that certificate of insured who had enlisted in army in time 
of war did not require payment of extra assessments to keep certificate 
good for full value as long as insured was on this side of Atlantic 
Ocean. Huntington v, Fraternal Reserve Ass’n of Oshkosh (Wis.) 

Under cercumstances as stated, statement by agent to applicant that society 
had waived payment of incréased premium durifg military or naval 
service was not waiver of conditions in certificate. Sovereign Camp, 
W. O. W, v. Ricks (Ga.) , 


(3). Demand, acceptance and retention of assessment. 


Where by-laws required notice to be given to clerk, collecting officer of 
local camp in case of change to hazardous occupation, insurer cannot 
escape Hability on certificate, where member in good faith gave clerk 
notice of change but clerk failed to exact additional premium, and 
dues at former rate were received and retained. Sovereign Camp, W. 
O. W., ¥. Smith (Ariz,)...cccccccce eovcce 

Notice of ‘delinquency held not demand for payment or waiver of forfeiture. 
Cummings v. Masonic Protective Ass’n (W. Va.) 

Association receiving same dues after notice that insured had enterea more 
hazardous occupation, waived payment of larger premiums and to claim 
forfeiture. Sovereign Camp, W. O. W. v. Little (Tex.) teeeeeee 

Waiver of forfeiture arising from insured’s failure to pay increased dues 
required by change of occupation is not established by defendant's ac- 
ceptance and retention of unearned dues where undisputed evidence 
shows. that. defendant was without knowledge of -facts resulting in. for- 
feiture, and did not thereafter intend to waive it. Sawyer v. Sovereign 
Camp, W. O. W. (Neb.) 

By-law of fraternal society not sufficiently certain ‘to raise rates; retention 
ef payments waives their insufficiency. Independent Order of Puritans 
v. Parker (Tex.) 

Where jury found that. holder of certificate gave clerk notice of engaging 
in hazardous occupation and original premium was accepted thereafter, 
corporation waived its right to forfeit certificate for nonpayment of ad- 
ditional premium required from those engaged in hazardous occupa- 
tions. Hart v. Woodmen of the World (N, 


(5). Effect of provisions as to reinstatement. 


Remittance not accepted does not reinstate delinquent or waive forfeiture— 
notice of delinquency held not demand for payment or waiver of for- 
feiture. Cummings v. Masonic Protective Ags’n (W. Va.)....ssee-seees 
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§ 756. ail a PROCEEDINGS TO GIVE EFFECT TO FORFEI- 
RE, 


(1). Necessity of proceedings td declare forfeiture. 
Right to benefits is immediately lost on default of member where laws of 
society provide that no affirmative action of lodge is necessary to ef- 


fect suspension for non-payment of dues. Calhoun v. The Maccabees 
CRO) cecesescesscccecse 


§ 758. REINSTATEMENT. 


§ 760. HEALTH AND CONDITION OF INSURED. 


Payment of arrearages within ten days of suspension has prima facie effect 
of reinstatement — question of payment of assessments being received 
so as to work reinstatement is not one of ‘“‘waiver’. Sovereign Camp, 
W. O. W. v. Adams (Ala.) eetes 


PROM eee eee EHH EEE HEHEHE ESET EE EEE HEES 


§ 762. —— PROCEEDINGS. 


Method prescribed by policy for reinstatement must be followed in absence 
of definite practice or specific authority given agent to waive forfeiture. 
Cummings v. Masonic Protective Asa’n (W. V@.)....scccccccccccceceecs 


§ 764. EFFECT. 


Reinstatement of fraternal insurance does not create new contract but con- 
tinuance of original contract. Sovereign Camp, W. O. W. v. i 
(Ala.) ae. 


(EZ) BENEFICIARIES AND BENEFITS. 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
§ 769. IN GENERAL. 


Society cannot issue certificate to uncle of insured by marriage who was not 
proper beneficiary under by-laws and statute — Special dispensation by 
sovereign commander does not entitle beneficiary to proceeds, Pope v. 
Sovereign Camp, W. O. W. -(Mo.) 


§ 770. STATUTORY PROVISIONS, 


State laws control as to right to proceeds of mutual insurance certificates. 
Phillips v. Phillips (Tex.) 

Statute providing who may be beneficiaries of fraternal " policy has no appli- 
cation to certificate issued priod to its passage. osaic Templars of 
America v. Bean (Ark.) ee 


§ 771. PROVISIONS OF CHARTER OR BY-LAWS. 


In determining who is entitled to benefits, court& will adopt liberal construc- 
tion of by-laws of society so that effect may be given certificate issued 
by society to its members.—Court will not put narrow and restrictive 
meaning on words used to designate beneficiaries, and word Sw. 
will be construed to include stepmother. Sovereign Camp, W. 

v. Cole (Miss.) 

Under cercumstances as stated, law of benefit society as to persons who 
might be beneficiaries held binding and enforceable. District Grand 
Lodge No; 18, G. U. O. O. F., v. Morris (Ga.) 


§ 773. IN GENERAL, 


Rules as to insertion of names of beneficiaries under mutual benefit certifi- 
cates must be strictly followed. Phillips v. Phillips (Tex.) 


§ 776. FAILURE OF BENEFICIARIES, 


“Father or mother’ as used in certificate held to include “stepfather and 
stepmother.” McGaughey v. Grand Lodge, A. O. U. W. of State of 
Minnesota (Minn.) ... 


§ 777. INVALID OR INEFFECTIVE DESIGNATION. 


Beneficiary designated as wife, but not so in fact, has no interest under pol- 
icy — children of insured held entitled to proceeds in case of invalid 
designation of-beneficiary, in preference to mother claiming under parol 
gift. Phillips v. Phillips (Tex.) 

Improper designation of beneficiary became effectual without new “certifi- 
cate on amendment of by-laws. Vilda v, Head Camp Pacific Jurisdic- 
tion. W. O. W. ( Wash.) 

Where it is provided in contract that knowledge by or information to offi- 
cers of subordinate lodge of society shall not be notice to society or 
binding upon.it, any knowledge had by such officers, either at time of 
issuance of certificate or afterwards, that beneficiaries named therein 
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were not such as were entitled to receive benefits, is not notice to soci- 
ety.—Where beneficiaries were not within classes specified and where 
it appeared that no notice of these facts, either at time policy was is- 
sued or afterwards, was ever possesed by officers of bureau of endow- 
ment of society, verdict for plaintiff was unauthorized. District Grand 
Lodge No, 18. G. U O. O. F., v. Morris (Ga.) 

Under laws of order, resident of foreign country not entitled to benefit on 
failure of dé@signation. Biesantz v. Garvin (U, 


$778. FAILURE TO MAKE DESIGNATION. 


Second wife held entitled to death benefit where wife named as beneficiary 
obtained divorce—classes named in statute are entitled to benefits in 
order named where there is no beneficiary designated. anne v. Grand 
EGGGA. Gomes. OF BISTRO CTO) occrccsecccicescdscccvepsvcrecsdseseseces 

Administratrix could recover death benefit where no beneficiary. was “named 
— ‘or no widow, child or rein relative. — v. Per- 

ne ( ) evsc 


4779. CHANGE OF BENEFICIARY. 


§ 784. —— MODE OF CHANGING DESIGNATION. 
(1.) In .general. 


Under circumstances as stated beneficiary held not to have been effectually 
changed. Vilda v. Head Camp Pacific Jurisdiction, W. O. W. (Wash.) 

Member of insurance association cannot by parol assignment invest another 
than named beneficiary with interest in proceeds of certificate. Phil- 
lips v. Phillips, (Tex.) 6 


§ 789. NOTICE AND PROOF OF LOSS, 
(2). Estoppel and waiver as to proofs or defects therein. 
Denial of liability and refusal to pay on grounds other than failure to make 


proof of loss was waiver of notice and proof of loss. Sovereign Camp, 
WwW. O. W., v. Dennis (Ala.) 


§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits 


Where insured, engaged in hazardous and prohibited occupation, was ac- 
cepted in society through fraud of soliciting agents, society can settle 
loss on percentage basis. Swoboda v. The Homesteaders (Ia.) . 

Passenger in steam railroad’s train, operated by electricity through trolley 
wires, held within clause permitting $10,000 recovery which did not ex- 
tend to electric subways, tubes, trolley systems, ete. Archibald v. Com- 
mercial Travelers’ Eastern Acc, ABs’n (Mass.) 

Term “regular army” ineant soldier in regular army of any country and is 
not construable with reference to congressional classification of military 
organizations of United States.—Beneficiary is not entitled to recover 
full face value of certificate though insured died from natural causes, 
when he was member of army. Huntington v. Fraternal Reserve Ass’n 
of Oshkosh (Wis.) 


(F) ACTIONS FOR BENEFITS. 


§ 802. NATURE AND FORM OF REMEDY. 

Bill to recover death benefit was properly dismissed on account of adequate 
remedy at law despite her claim that legal remedy was inadequate. 
Maguire v, Reough (Mass.) 


§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF 
MEMBERSHIP. 


§ 805. ——- RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1). In general, 

Where persistent efforts of beneficiary’s attorneys were terminated by letter 
from company stating that company was estopped from further investi- 
gating claim, contention by company that suit was prematurely brought 
held withoot merit. Brotherhood of Railroad Trainmen v. Merideth 
(Ark.) 

Remedies within association must be exhausted before resort to courts— 
postponement of meeting of association held not to destroy member's 
remedy by appeal to it nor to justify resort to equity. Pixley w 
Cleaver (Neb.) 


§ 815. PLEADING, 
q1). Declaration, complaint, or petition. 


Petition to recover on fraternal policy held sufficient under circumstances 
stated, Sovereign Camp, W. O. W. Vv. Little (Tex.) .....seesseecerreees 
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Complaint held sufficiently to plead ownership — and sufficiently to aver 
compliance by assured with conditions — it is enough that complaint al- 
leged that attached exhibit ig substantial copy of certificate. Sovereign 
Camp, W. O. W. v. Adams (Ala.) 

Complaint based on benefit certificates not required to allege defendant’s 
character as fraternal organization.—Complaint held to plead such char- 
acter.—Allegation that deceased was in good standing at time of his 
death was equivalent to allegation that he had complied with all neces- 
sary conditions of contract.-—-Violation of conditions attached to con- 
tract are matters of defense and not subject of allegation in complaint. 
Sovereign Camp, W. O. W., v. Dennis (Ala.) 


(2.) Plea answer, or affidavit of defense. 


. Plea should aver condition from which alleged default of assured followed. 
Sovereign Camp, W. O. W. v. Adams (Ala.) 


§ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 


(1). In general, 


Burden is on beneficiary to prove death. Steen v, Modern Woodmen of 
America (IIl.) 


(2). Matters of avoidance or forfeiture. 


Where insurer asserts forfeiture, burden of establishing same is on it. 
Sovereign Camp, W. O. W., v. Smith (Ariz.) eevee eeans 

Proofs of payments and of death held to make prima facie case “for “benefi- 
cilary as against defense of prohibited occupation. Corbin v. Mystic 
Workerg of the World (Mo.) 

Admissions in proofs of death held not to place burden on plaintiff to prove 
no impairment of health by use of intoxicants previous to attack re- 
sulting in death.—Whether insured died of influenza or delirium tremens 
held, under evidence, for jury. Tuepker v. Sovereign Camp, W. O. W. 


(3). Cause ot death or injury. 


Defendant has burden of overcoming presumption aganist suicide and where 
evidence is circumstantial, must produce facts which exclude every rea- 
sonablo hypothesis of natural or accidental death. Sovereign Camp, W. 
oO. W., Vv. Dennis (Ala.) 


§ 818. ——— ADMISSIBILITY. 


(1.) In general. 


Letter of plaintiff's attorney tending to show notice to defendant of as- 
sured’s death held admissible. Sovereign Camp, W. 0. W. v. Adams 
(Ala.) 

Letter held inadmissible on issue whether insured had substitutea wife for 
mother as beneficiary. Gardner v. Sovereign Camp ,W. O. W. (Tex.). 


(4.) Death or injury and cause thereof. 


Transcript of proceedings at inquest held not admissible either as independ- 
ent evidence of facts disclosed, or as admission made in connection with 
proof of death. Allen v. Knights and Ladies of Security (Kan.) 

Considerations in determining whether insured committed suicide stated. 
Sovereign Camp, W. O. W., v. Dennis (Ala.) 


$ 819. WEIGHT AND SUFFICIENCY. 


(1.) In general. 


Undenied certificate, proof of death, and notice make out prima facie case. 
Sovereign Camp. W. O. W. v. Adams (Ala.) 

Evidence held not to prove change of beneficiary. 
Camp. W. O. W. (Tex.) 

Evidence that deceased member’s sister, 
Reichle v. Perkins (N. Y.) 


(2). Matters and avoidance or forfeiture. 


Where defense was that answers in application constituting warranties were 
untrue, held court erred in not directing for defendant. Mandoli v. 
Nat’] Council, Kts. and Ladies of Security (Mont.)... 

Evidence held to show that decedent was owner of saloon and operating it 
under predecessor’s license, not only when certificate was issued, but 
also when he made membership application. Beck v. Sovereign Camp, 
ww. WW. CR) 


(3). Estoppel and waiver. 
Evidence held to sustain finding that insured knew of insurer’s change S 
occupation. Sovereign Camp, W. O. W. v. Little (Tex.) ‘ 


(49) 
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(4). Death or injury and cause thereof, 

Note written by insured immediately prior to death showing intention to 
commit suicide, though important evidence on question of whether in- 
sured committed suicide, was not conclusive. Sovereign Camp, W. O. 
W., v. Dennis (Aln.) eee 


§ 823. TRIAL, 


§ 826. ——- QUESTIONS FOR JURY, 


(2.) Avoidance or forfeiture. 


Whether assessment mailed in time for reinstatement was received so as to 
constitute payment, held for jury. Sovereign Camp, W. O. W. v. Adams 
(Ala) cccccesses . pee eegiens 

(3.) Death or injury and cause thereof. 


On evidence entirely circumstantial, tending to sustain defense of suicide, 
trial court properly refused to direct verdict for defendant. Railway 
Mail Ass’n v. Jeffrey (Colo.) 

General charge should not be given for insurer on ground that death was 
by suicide, where there are facts from which jury might draw inference 
that death of insured was result of accident or other means.—Question 
of whether death was by suicide held for jury. Sovereign Camp, W. O. 
W., v. Dennis (Ala.) t 


§ 826. ——— INSTRUCTIONS. 
(1). In general, 
Instruction not authorizing finding for defendant if health was merely im- 
paired generally by use of intoxicants and impairment did not result in 
® illness from which insured died, was not error. Tuepker v, Sovereign 
Cama. W. O. W. CiEG) cccccccccccccesvcccpesecocecncscece 





